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United States Court of Appeals for the 

District of Columbia 

i 

| 

i 

i 

No. 6594. 

i 

j 

Caroline Carle, Appellant, 

I 

vs. 

i 

Christine Rainey. 

No. 6595. | 

| 

Caroline Carle, Appellant, ! 

i 

vs. 

Kathleen Rainey, an Infant, &c. j 

i 

I 

j 

I 

a Supreme Court of the District of Columbia.! 

Law No. 82534 and Law No. 83438—Consolidated. 

Christine Rainey, Plaintiff, 
vs. 

Caroline Carle, Defendant. 

Kathleen Rainey, an Infant, by and Through Her Mother 
and Next Friend, Christine Rainey, Plaintiff, 

i 

vs. 

| 

Caroline Carle, Defendant. 

j 

Be it remembered, That in the Supreme Court pf the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
causes, to wit: 

1—6594a 
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i 
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1 Declaration. 

Filed March 23, 1933. 

In the Supreme Court of the District of Columbia, Holding 

a Circuit Court. 

Law. No. 82534. 

Christine Rainey, Plaintiff, 
vs. 

Caroline Carle, Defendant. 

First Count. 

The plaintiff, Christine Rainey, sues the defendant, 
Caroline Carle, for that heretofore, to wit, on the 7th day 
of December, 1931, prior to the committing of the griev¬ 
ances hereinafter mentioned, the plaintiff was carefully 
driving and operating a certain Chevrolet automobile 
(hereinafter for purposes of convenience referred to as 
the Rainey car), which was being driven and operated in 
an easterly direction on Pembroke Road, in Broward 
County, in the State of Florida, at and near a point where 
said Pembroke Road is intersected by a gravel road in 
said Broward County, the name of which gravel road is 
unknown to the plaintiff, but which said intersection is 
approximately one (1) mile west of the Town of Hollan- 
dale in said bounty and State; and for that, at the time 
and place aforesaid, the defendant was driving and oper¬ 
ating a certain Auburn automobile, which was then owned 
by the defendant (hereinafter for purposes of convenience 
referred to as the Carle automobile) in a northerly direc¬ 
tion on said gravel road, and approaching said Pembroke 
Road aforesaid; 

And for that it then and there became and was the duty 
of the defendant, at the time and place aforesaid, and when 
driving and operating the Carle automobile and ap- 
2 proaching the intersection aforesaid, to drive, oper¬ 
ate and propel said Carle automobile in a careful 
and cautious manner, and to keep the same under control, 
with due regard to the rights and safety of the plaintiff 
and others lawfully upon said Pembroke Road, and to drive, 
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operate and propel said Carle automobile in such a manner 
as not to cause, permit or allow the same to caus^ damage 
to other vehicles or injury to persons lawfully upon said 
Pembroke Road; and for that it then and there became and 
was the further duty of the said defendant to driye, oper¬ 
ate and propel said Carle automobile in such a manner as 
not to cause, permit or allow same to collide wijth other 
automobiles on said Pembroke Road; and for that it then 
and there became and was the further duty of the defendant 
to keep a proper and careful lookout for other automobiles 
then using said Pembroke Road, and, upon and grossing 
the intersection aforesaid; and for that it then and there 
became and was the further duty of the defendant! to exer¬ 
cise emergency control of the said Carle automobile. 

Yet, notwithstanding her duties aforesaid, the jsaid de¬ 
fendant, at the time and place aforesaid, did carelessly 
and negligently, and in disregard of her aforesaid duties, 
fail and neglect to drive, operate and propel sajd Carle 
automobile in a careful and cautious manner, and did care¬ 
lessly and negligently fail and neglect to keep said auto¬ 
mobile under control, and did carelessly and negligently 
fail and neglect to have due regard for the rights and safety 
of the plaintiff, and did carelessly and negligently jfail and 
neglect to drive, operate and propel said automobile in such 
a manner as not to cause, permit or allow the same !to cause 
damage to the said Rainey automobile and injurY to the 
plaintiff, and did carelessly and negligently fail and neglect 
to drive, operate and propel said Carle automobile! in such 
a manner as not to cause, permit or allow said Carle 
3 automobile to collide with the said Rainey 'automo¬ 
bile, and did carelessly and negligently fail and 
neglect to keep a proper lookout for the said Rainby auto¬ 
mobile, and did carelessly and negligently fail and neglect 
to give the plaintiff proper, suitable and timely notice and 
warning of the approach of said Carle automobilk to the 
intersection aforesaid, and did carelessly and negligently 
fail and neglect to exercise emergency control of said Carle 
automobile at said time. 

And for that the defendant, at the time and plac^ afore¬ 
said, carelessly and negligently disregarding her duties as 
aforesaid, and without fault on the part of the plaintiff, 
did suddenly and without warning to the plaintiff drive, 
operate and propel said Carle automobile out fr^m said 
gravel road into and upon said Pembroke Road, and then 
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did stop said Carle automobile across said Pembroke Road 
at right angles to said Pembroke Road and to the direction 
in which the plaintiff was then driving and operating said 
Rainey automobile, at the same time that plaintiff was ap¬ 
proaching said intersection as aforesaid, and did carelessly 
and negligently obstruct said Pembroke Road at said inter¬ 
section at the same time when the Rainey automobile 
reached said intersection, in such a manner as to cause 
and/or force said Rainey automobile then and there being 
driven, operated and propelled by the plaintiff, to leave 
said Pembroke Road and to plunge into a ditch on the side 
of said road, whereby, and as a result of the defendant’s 
negligence aforesaid, the plaintiff was severely lacerated, 
cut and bruised in and about her head, face, neck, and suf¬ 
fered a concussion pf the brain and great loss of blood and 
severe nervous shock and other severe injuries of a perma¬ 
nent nature, and plaintiff has suffered and will continue to 
suffer great bodily pain and mental anguish; and the plain¬ 
tiff by reason of her said injuries has incurred and 
4 will continue to incur large expenses for medical and 
other treatment and other expenses in and about 
endeavoring to be cured of her said bodily injuries and 
suffering; as a result of which plaintiff has suffered and 
will continue to suffer large pecuniary losses and damages 
and by reason of the premises plaintiff has been and is 
otherwise greatly injured. 

Wherefore, the plaintiff brings this suit and claims of 
and from the defendant the sum of Seventeen Thousand 
Five Hundred Dollars ($17,500.00), besides costs of this 
suit. 


Second Count. 

The plaintiff, Christine Rainey, sues the defendant, Caro¬ 
line Carle, for that heretofore, to wit, on the 7th day of 
December, 1931, prior to the committing of the grievances 
hereinafter mentioned, the plaintiff was carefully driving 
and operating a certain Chevrolet automobile (hereinafter 
for purposes of convenience referred to as the Rainey car), 
which was being driven and operated in an easterly direc¬ 
tion on Pembroke Road, in Broward County, in the State 
of Florida, at and near a point where said Pembroke Road 
is intersected by a gravel road in said Broward County, the 
name of which gravel road is unknown to the plaintiff, but 
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which said intersection is approximately one (1) jmile west 
of the Town of Hollandale in said County and State; and 
for that, at the time and place aforesaid, the defendant by 
her agent, employee and servant was driving and operating 
a certain Auburn automobile, which was then owned bv 
the defendant (hereinafter for purposes of convenience 
referred to as the Carle automobile) in a northerly direc¬ 
tion on said gravel road, and approaching said Pembroke 
Road aforesaid; 

And for that it then and there became and was! the dutv 

• ; •/ 

of the defendant, by her agent, employee and servant 
5 at the time and place aforesaid, and when driving 

and operating the Carle automobile and approaching 
the intersection aforesaid, to drive, operate and propel said 
Carle automobile in a careful and cautious manndr, and to 
keep the same under control, with due regard to the rights 
and safety of the plaintiff and others lawfully upon said 
Pembroke Road, and to drive, operate and propel said 
Carle automobile in such a manner as not to cause, permit 
or allow the same to cause damage to other vehicles or 
injury to persons lawfully upon said Pembroke Rpad; and 
for that it then and there became and was the further duty 
of the said defendant by her agent, employee ancj. servant 
to drive, operate and propel said Carle automobile in such 
a manner as not to cause, permit or allow same to collide 
with other automobiles on said Pembroke Road; and for that 
it then and there became and was the further dutv of the de- 
fendant by her agent, employee and servant to keep a 
proper and careful lookout for other automobiles then 
using said Pembroke Road, and, upon and crossing the in¬ 
tersection aforesaid; and for that it then and there became 
and was the further duty of the defendant by her agent, 
employee and servant to exercise emergency control of the 
said Carle automobile. 

Yet, notwithstanding her duties aforesaid, the |said de¬ 
fendant, by her agent, employee and servant, at the time 
and place aforesaid, did carelessly and negligently, and in 
disregard of her aforesaid duties, fail and neglect to drive, 
operate and propel said Carle automobile in a careful and 
cautious manner, and did carelessly and negligently fail and 
neglect to keep said automobile under control, and clid care¬ 
lessly and negligently fail and neglect to have dup regard 
for the rights and safety of the plaintiff, and did carelessly 
and negligently fail and neglect to drive, operate and propel 
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said automobile in such a manner as not to cause, permit 
or allow the same to cause damage to the said Rainey 

6 automobile and injury to the plaintiff, and did care¬ 
lessly and negligently fail and neglect to drive, ope- 

ate and propel said Carle automobile in such a manner as 
not to cause, permit or allow said Carle automobile to collide 
with the said Rainey automobile, and did carelessly and 
negligently fail and neglect to keep a proper lookout for 
the said Rainey automobile, and did carelessly and negli¬ 
gently fail and neglect to give the plaintiff proper, suitable 
and timely notice and warning of the approach of said Carle 
automobile to the intersection aforesaid, and did carelessly 
and negligently fail and neglect to exercise emergency con¬ 
trol of said Carle automobile at said time. 

And for that the defendant by her agent, servant and 
employee at the time and place aforesaid, carelessly and 
negligently disregarding her duties as aforesaid, and with¬ 
out fault on the part of the plaintiff, did suddenly and 
without warning to the plaintiff drive, operate and propel 
said Carle automobile out from said gravel road into and 
upon said Pembroke Road, and then did stop said Carle 
automobile across said Pembroke Road at right angles to 
said Pembroke Road and to the direction in which the plain¬ 
tiff was then driving and operating said Rainey automobile, 
at the same time that plaintiff was approaching said inter¬ 
section as aforesaid, and did carelessly and negligently 
obstruct said Pembroke Road at said intersection at the 
same time when the Rainey automobile reached said inter¬ 
section, in such a manner as to cause and/or force said 
Rainey automobile then and there being driven, operated 
and propelled by the plaintiff, to leave said Pembroke Road 
and to plunge into a ditch on the side of said road, whereby, 
and as a result of the defendant’s negligence aforesaid, 
by her agent, employee and servant, the plaintiff was 
severely lacerated, cut and bruised in and about her head, 
face, neck, and suffered a concussion of the brain 

7 and great loss of blood and servere nervous shock 
and other severe injuries of a permanent nature, and 

plaintiff has suffered and will continue to suffer great bodily 
pain and mental anguish; and the plaintiff by reason of her 
said injuries has incurred and will continue to incur large 
expenses for medical and other treatment, and other ex- 
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penses in and about endeavoring to be cured of her said 
bodily injuries and suffering; as a result of which plaintiff 
has suffered and will continue to suffer large pecuniary 
losses and damages and by reason of the premises^ plaintiff 
has been and is otherwise greatly injured. 

Wherefore, the plaintiff brings this suit and claims of 
and from the defendant the sum of Seventeen Thousand 
Five Hundred Dollars ($17,500.00), besides costs of this 
suit. 

PAUL B. CROMELIN,' 
BOLITHA J. LAWS, 

JULIAN T. CROMELIN, 

Attorneys for Plaintiff. 

Supreme Court of the District of Columbia. 

Wednesday, May 17, 1933. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 

# * * * * # ' * 

I 

Upon consideration of the motion filed herein, to strike 
the declaration, it is ordered that said motion be, and the 
same is hereby overruled. Further, upon consideration of 
the oral motion this day made, for security for costs, it is 
ordered that said motion be, and the same is hereby granted 
and the undertaking for such security is hereby fixed in the 
sum of One Hundred Fifty Dollars ($150.00). 

j 

8 Motion That Plaintiff be Allowed to Prosecuie Cause 
Without Paying Further Costs or Giving Security 
Therefor. 

Filed July 14, 1933. 



Comes now the plaintiff, Christine Rainey, by her attor¬ 
neys Paul B. Cromelin, Bolitha J. Laws and Jhlian T. 
Cromelin, and respectfully moves the Court that tfye plain¬ 


tiff be allowed to prosecute the above-entitled cause jwithout 
payment of further fees and costs, or the giving of Security 
therefor. The plaintiff attaches hereto, marked ‘^Exhibit 
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A”, her affidavit to the effect that because of poverty she is 
unable to pay further costs in this suit, or to give security 
for same. 

PAUL B. CROMELIN. 
BOLITHA J. LAWS, 
i JULIAN T. CROMELIN. 

• •••*## 

Exhibit “A”. 

**#*#*# 

County of Broward, 

State of Florida, ss: 

Christine Rainey, being first duly sworn, on oath deposes 
and says, that she is the plaintiff in the above-entitled cause 
wherein Caroline Carle is named as defendant; that she is 
a citizen of the United States; that she has paid the clerk’s 
fee in the above-entitled cause in the sum of Ten Dollars 
($10.00) and the marshal’s fee in the sum of One Dollar 
($1.00); that on, to wit, on May 17, 1933, upon an oral 
motion made by the defendant, the plaintiff who is a non¬ 
resident was ordered by the court to deposit the sum of 
One Hundred and Fifty Dollars ($150.00), cash or accepta¬ 
ble bond, with the clerk of the court as security for 

9 costs; that the plaintiff has not the said sum of One 
Hundred and Fifty Dollars ($150.00), and has found 

it impossible to secure a bond without posting the sum of 
$150.00 as collateral, which sum, as before stated, she does 
not possess; that she is unable because of poverty to pay 
further costs, or to give security for same, in this suit; that 
she believes she is entitled to the redress she seeks in this 
suit, which is filed to recover damages suffered by the plain¬ 
tiff in an automobile accident caused by the negligence of 
the defendant. 

CHRISTINE RAINEY. 

Subscribed and sworn to before me, a notary public, this 

10 day of July, A. D. 1933. 

HARRY GORDON, [seal.] 
Notary Public in and for the 
State of Florida. At Large. 

My Commission expires 11/30/34. 
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Supplemental Affidavit in Support of Plaintiff’s ft lotion to 
Proceed Without Deposit for Costs. | 

Filed October 3, 1933. 


State of Florida, 

County of Dade, ss: \ 

Before me, the undersigned authority, personally ap¬ 
peared Christine Rainey, whose address is % Howard’s 
Corner, Hollywood, Florida, she being to me well known, 
and after being cautioned and sworn she states: il am the 
plaintiff in the above styled cause. I am a housewife and 
the mother of two small children, nine and seven years of 
age respectively. I have no property of any kind, either 
personal or real, with the exception of the clothes on my 
back and a few extra pieces of clothing. I have no 
10 bank account nor bonds or stocks of any nature or 
description, nor do I maintain a safety deposit box. 
My husband, Roscoe V. Rainev, works for a dairy milking 
cows and his income is fifteen dollars per week upon which 
the entire family has to live. I can say of my own knowl¬ 
edge that my husband has no property, either personal or 
real, no bank account, safety deposit box and we; have no 
money or effects of any kind, other than that which we use 
to get along on from day to day. j 

Prior to the accident in which I sustained the damages 
for which this suit has been brought, I was in position to 
help out my husband by keeping a boarding house where 
I fed some of the men working for the dairy at which my 
husband was employed but my illness and nervousness and 
general physical debility and the major operation and gen¬ 
eral loss of health consequent upon this accident, made it 
impossible for me to help out our income by keeping the 
boarding house and I was forced to discontinue the same 
and have not done any work other than the work I have had 
to do in keeping house for my husband and my | children 
since the accident. Prior to the accident my net income 
from keeping the boarding house averaged twenty dollars 
per week. 

I had borrowed the money paid by my Washington Coun¬ 
sel, Cromlin & Laws, as deposit for costs for filing this suit 
and I have not been able to return that money yet nor do 
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I know when I will be in position to return same. I am not 
in position to advance any more costs in this case nor have 

I been able to get up the bond in the sum of one hundred 
fifty dollars for costs as requested by the defendant and as 
required by order of court. I have made many efforts to 
get up such bond and through my counsel have communi¬ 
cated with a number of surety companies but have been 
unable to get up this bond without the posting of one hun¬ 
dred fiftv dollars in cash as collateral security. I do not 

have this sum of money nor do I expect to have same 

II anv time soon as I have no source from which I can 
expect to obtain it. I have no acquaintances, friends 

or relatives in Washington and have been forced to bring 
this suit in that jurisdiction because the defendants reside 
there and because, further, as my local counsel has advised 
me, the defendants have refused to accept registered let¬ 
ters sent by the Secretary of State of the State of Florida 
in an effort to obtain service upon them in an action insti¬ 
tuted where the accident occurred, that is, in Broward 
County, Florida, service having been attempted under Chap¬ 
ter 14765, General Laws of Florida adopted by the Legisla¬ 
ture of the State of Florida in 1931, providing for service 
upon non-resident persons driving their automobiles on the 
roads of the State of Florida but not licensed under the 
State of Florida and constituting therebv the Secretarv of 
State of the State of Florida as their agent for the accept¬ 
ance of service in the event of injury to a resident of this 
state and the bringing of suit thereon. This act provides 
that service may be consummated by the delivery of a copy 
of the summons and of the declaration by registered mail 
sent bv the Secretarv of State and such service cannot be 

•f * 

consummated under the act where the registered mail is 
not delivered because the Secretary of State must file the 
return card. 

Failure of the defendants to accept the registered matter 
forced the dismissal of the suit in Florida and the filing of 
suit in Washington, D. C. 

CHRISTINE RAINEY. 

Subscribed and sworn to before me, a notary public, this 
26th dav of July, A. D. 1933. 

[seal.] ANNIE ROSENHOUSE, 

Notary Public State of Fla., at Large. 

My commission expires November 11, 1933. 
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12 Supreme Court of the District of Columbia^ 

i 

Tuesday, October 3, j 1933. 

By order of Chief Justice Alfred A. Wheat and Associate 
Justices, 0. R. Luhring, James M. Proctor, F. Dickinson 
Letts and Daniel W. O’Donoghue, of the Supreme Court of 
the District of Columbia, these Divisions are opened by 
proclamation of the United States Marshal, pursuant to rule 
of Court. 

##****# V 

Upon consideration of the motion filed herein, foi* allow¬ 
ance to prosecute cause without paying further dosts or 
giving security therefor, it is ordered that said motion be, 
and the same is hereby granted. Further, upon considera¬ 
tion of the motion filed herein, to set date for filing security 
for costs, it is ordered that said motion be, and the same 
is hereby overruled. 

WHEAT, Chief Justice, 

I 

Certified Copy of Minute Entry of United States Court of 
Appeals for the District of Columbia. 

Filed June 10, 1935. | 

i 

# * * # * * * 

i 

! 

Friday, November 3rd, A. D. 11933. 

i 

| 

No. 2201, Original. 

Caroline Carle, Petitioner, 
vs. 

Christine Rainey. 

On consideration of the petition for the allowance of a 
special appeal in the above entitled cause, It is ordered by 
the Court that the petition be and it hereby is defied. 

I, Henry W. Hodges, Clerk of the United States 

13 Court of Appeals for the District of Columbia, do 
hereby certify that the foregoing is a true qopv of 

the minute entry denying petition for allowance of special 
appeal in the case of Caroline Carle, Petitioner, vsJ Chris¬ 
tine Rainey, No. 2201 Original, on November 3, 1933. 


i 
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In testimony whereof, I hereunto subscribe my name and 
affix the seal of said United States Court of Appeals, at the 
City of Washington, this 6th dav of June, A. D. 1935. 
[seal.] ^ HENRY W. HODGES, 

Cleric of the United States Court of 
Appeals for the District of Columbia. 

Plea. 

Filed November 6, 1933. 
######* 

Comes now the defendant, Caroline Carle, by and through 
her attorneys, Cornelius H. Doherty and Frank E. Glynne, 
and, for plea to the Declaration filed herein, and each and 
every count thereof, denies each and every material allega¬ 
tion contained in the said Declaration, and each and every 
count thereof, and denies that the plaintiff was in any way 
damaged bv and through the negligence of the defendant. 

CORNELIUS H. DOHERTY, 
FRANK E. GLYNNE, 

Attorneys for Defendant. 

14 Supreme Court of the District of Columbia. 

Wednesday, November 28,1934. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 

*#**### 

At Law. 

No. 82,534. 

Christine Rainey, Plaintiff, 
vs. 

Caroline Carle, Defendant. 

At Law. 

No. 83,438. 

Kathleen Rainey, an Infant, By and Through Her Mother 
and Next Friend, Christine Rainey, Plaintiff, 

vs. 

Caroline Carle, Defendant. 

Upon consideration of the motion filed herein, to consoli¬ 
date the above entitled causes for trial, it is ordered that 



CHRISTINE AND KATHLEEN RAINEY. 


13 


said motion be, and the same is hereby granted, and the 
above entitled causes are hereby consolidated for the pur¬ 
pose of trial before the same jury. Further, upon Consid¬ 
eration of the motions filed herein, in each of the above 
entitled causes, for commission to take deposition^, it is 
ordered that said motions be, and the same are hereby each 
and severally granted, and a commission is ordered tb issue 
out of the clerk’s office to Hugh R. Wilson, a notary public, 
908 Olympia Building, Miami, Florida, to take the depo¬ 
sitions of Dr. Samuel Aronovitz, Miami, Florida; Dr. L. E. 
Roper, Hollywood, Florida; Virgil Wright, Hollywood, 
Florida; Homer David, Hollywood, Florida; and feeorge 
A. Howard, Hollywood, Florida, witnesses in the above 
entitled causes. 

15 Marshal’s Returns to Subpoenas Issued January 8, 

1935, to Caroline Carle . 

7 ! 

The above-named witness not to be found at the address 
given. Said to have moved about 6 months ago—T-8-35. 
John B. Colpoys, U. S. Marshal, by Robert S. Taylor, 
Deputy. K. 

Summoned the above-named witness Caroline Carle. Not 
to be found. Jan. 9-1935. John B. Colpoys, U. S. Marshal, 
by D. D. Tavlin, Deputy. 


Marshal’s Returns to Subpoenas Issued January IQ, 1935, 

to Myrtle Maddox . j 

Summoned the above-named witness. Not to be found. 
1-10-35. John B. Colpoys, U. S. Marshal, by J. B. tJpper- 
man, Deputy. B. 


The above-named witness Myrtle Maddox according to 
information furnished moved from 207 Taylor St. N. W. 
a month ago. She has not been to work at Census Bureau 
since last Monday. A Copy Service has been left fbr her 
at Census Bureau Jan. 10, 1935. John B. Colpoys, U. S. 
Marshal, by Carusi, Allen & East, Deputies. K. 
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Memorandum. 

January 14, 1935.—Verdict for Plaintiff for $6,000. 

16 Motion for New Trial. 

Filed January 16, 1935. 

******* 

Comes now the defendant, Caroline Carle, by and 
through her attorney, Cornelius H. Doherty, and moves the 
Court to set aside the verdict entered in the above entitled 
cause and to grant a new trial, and, for reasons therefor, 

»avs: 

* 

1. That the said verdict is contrary to and against the 
weight of the evidence. 

2. That the said verdict is excessive and without evidence 
to support it. 

3. That the Court erred in denying defendant’s motion 
for a directed verdict. 

4. That the defendant has been prejudiced by reason of 
the failure of one of the jurors to properly answer ques¬ 
tions put to him on the voir dire. 

5. That the defendant was prejudiced by reason of cer¬ 
tain acts of the Court and counsel for the plaintiff, which 
said acts occurred in the presence of the jury. 

6. That the Court erred in refusing to take the matter 
from the jury when the defendant joined in the plaintiff’s 
motion for a directed verdict. 

7. That the Court erred in its instruction to the jury. 

8. That the Court erred in permitting counsel for the 
plaintiff to testify concerning conversations alleged to have 
been had with counsel for the defendant. 

9. That the said verdict is contrary to law. 

10. And for other reasons apparent of record. 

CORNELIUS H. DOHERTY, 

Attorney for Defendant. 
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17 Affidavit of Cornelius H. Doherty . 
******* 

District of Columbia, ss: 

Cornelius H. Doherty, being first duly sworn, on oath 
deposes and says that he is counsel for the defeiidant in 
the above entitled cause, and on Monday, January 7, 1935, 
your deponent questioned the proposed jurors on the voir 
dire, and, among other questions, asked whether or pot any 
member of the panel had ever been a plaintiff or defendant 
in an action for damages or whether any member of their 
family had ever been a plaintiff or defendant in ^uch an 
action, and only one man answered and stated that he ex¬ 
pected to be sued, and your deponent struck his name from 
the list of prospective jurors; that counsel put the question 
to the prospective jurors a second time, without a response, 
and, subsequent to the verdict in this case, your deponent 
was informed that Lester L. Charlton, one of the jurors sit¬ 
ting in this cause, had been a defendant in two particular 
cases brought to your deponent's attention, namelyj Emily 
Lugimbuhl vs. Lester L. Charlton, Supreme Coiirt No. 
75826; and C. Theo. Schwegler, Administrator, vs. j Lester 
L. Charlton, Supreme Court No. 75847; and your deponent 
is informed that the said Lester L. Charlton believes that 
other parties should be required to pay the same as he was 
in those particular suits, and further that it has always 
been the custom of your deponent to strike any prospective 
juror who had been in any way interested in like litigation, 
and your deponent says that the rights of the defendant 
have been prejudiced by reason of the failure of thq juror, 
Lester L. Charlton, to answer the question put to him, his 
failure to answer leading your deponent to believe that his 
answer was in the negative. 

CORNELIUS H. DOHERTY. 

18 Subscribed and sworn to before me this 16th day 
of January, 1935. 

[seal.] ISABELLE BEATRICE SMITIL 

Notary Public of p. C . 
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Affidavit of Lester L. Charlton. 

Filed Januarv 22, 1935. 
*#*#### 

District of Columbia, ss : 

Lester L. Charlton, being first duly sworn, on oath de¬ 
poses and says that he served as a juryman in the above- 
entitled consolidated cases, which said cases were tried be¬ 
fore Mr. Justice Gordon in the Supreme Court of the Dis¬ 
trict of Columbia, in the second week of January, 1935; 
that deponent was sitting in the rear of the court room on 
Monday, January 7, 1935, and did not hear Cornelius H. 
Doherty, attorney for the defendant in the aforesaid 
causes, ask the prospective jurymen whether or not they 
had ever been a plaintiff or defendant in an action for dam¬ 
ages ; deponent admits that he was a defendant in two cases 
filed in the Supreme Court of the District of Columbia, to 
wit, Emily Luginbuhl vs. Lester L. Charlton and C. Theo. 
Schwegler, Adm., vs. Lester L. Charlton. 

Deponent further states that, despite the fact that he had 
been a defendant in two damage suits, deponent was not 
influenced by this fact either for or against the plaintiffs or 
defendant, and that he had no prejudice in favor of either 
the plaintiffs or defendant, and that in arriving at his ver¬ 
dict in the above consolidated causes, he considered and 
was governed solely by the testimony and evidence, and the 
instructions of the Court, without any bias, prejudice 
19 or favor, in accordance with the oath he had taken 
as a juryman. 

LESTER L. CHARLTON. 

Subscribed and sworn to before me this 18th day of Jan¬ 
uary, 1935. 

FRANK E. CUNNINGHAM, 

Clerk 

By WMS. F. LEMON, 

Asst . Clerk . 

Supreme Court of the District of Columbia. 

Monday, May 20, 1935. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

******* 
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Upon consideration of the motion filed herein, for a new 
trial, the same having been heretofore duly argued and sub¬ 
mitted to the Court, it is ordered that said motion be, and 
the same is hereby overruled, and judgment oni verdict 
ordered. 

Wherefore, it is considered that plaintiff recover of 
the defendant herein the sum of Six Thousand! Dollars 
($6,000.00), together with costs of suit to be taxed by the 
clerk and have execution thereof. 

| 

Memoranda. 

I 

May 24, 1935.—Appeal noted in open court and super¬ 
sedeas fixed at $7,000.00. ! 

May 29, 1935.—Supersedeas Bond $7,000 approved and 
filed. j 

i 

20 Note. —For Assignment of Errors see Page 34 of 

this record. | 

| 

Designation of Record . 

Filed June 6,1935. 

i 

| 

Now comes Caroline Carle, the appellant in thC above 
entitled cause and designates the parts of the record which 
she desires to have included in the transcript, said parts 
being considered sufficient for the determination of the 
questions raised on appeal, namely: 

i 

1. Declaration. 

2. Motion for Security for Costs. 

3. Order for Security for Costs. 

4. Motion to Proceed In Forma Pauperis and Affidavits 
in Support thereof. 

5. Order allowing plaintiff to proceed without the pre¬ 
payment of costs. 

6. Plea. 

7. Motion Consolidating Causes. 

8. Order Consolidating Causes. 

9. Verdict. j 

2—6594a I 


i 








18 


CAROLINE CARLE VS. 


10. Motion for New Trial and Affidavit of Cornelius H. 
Doherty in Support thereof. 

11. Order Denying Motion for New Trial. 

12. Judgment. 

13. Supersedeas bond appd. & tiled May 29, 1935. 

14. Assignment of Errors. 

15. Bill of Exceptions. 

16. Copv of this Designation. 

CORNELIUS H. DOHERTY, 

Attorney for Appellant. 

21 A copy of the foregoing Designation acknowledged 
this 5 day of June, 1935. 

JULIAN T. CROMELIN, 

Of Attorneys for Appellee. 

Counter Designation of Record. 

Filed June 10,1935. 

#####** 

Now comes Kathleen Rainey by her undersigned at¬ 
torneys of record and designates the following additional 
parts of the record which she desires to have included in the 
transcript, said additional parts being considered necessary 
for the determination of the question raised on appeal, 
namely: 

1. Certified copy of minute entry of the United States 
Court of Appeals for the District of Columbia, dated No¬ 
vember 3,1933, in cause entitled Caroline Carle, Petitioner, 
v. Christine Rainey, No. 2201 Original, (in which cause 
the Court of Appeals denied the appellant’s petition for a 
special appeal from the order of the Supreme Court of the 
District of Columbia allowing the appellee to proceed in 
forma pauperis. 

2. Affidavit of Lester L. Charlton, filed January 22, 1935, 
as a part of plaintiff’s memorandum of points and authori¬ 
ties in opposition to defendant’s motion for a new trial. 

3. Marshal’s return on subpoena issued by plaintiff on 
January 8, 1935, addressed to defendant, Caroline Carle; 
Returned January 8, 1935. 

4. Marshal’s return on second subpoena issued by plain¬ 
tiff on January 8; 1935, addressed to defendant, Caroline 
Carle; Returned January 9,1935. 
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i 

i 

5. Marshal’s return on subpoena issued by 1 plaintiff 

22 on January 10, 1935, addressed to Myrtle Maddox; 
returned January 10, 1935. 

6. Marshal’s return on second subpoena issued by plain¬ 
tiff on January 10, 1935, addressed to Myrtle Maddox; re¬ 
turned January 10, 1935. 

7. And this counter designation of record. 

JULIAN T. CROMELlir, 

I 7 

Of counsel for appellee. 

\ 

i 

Copy of the foregoing acknowledged this 7th day Of June, 
1935. V 

CORNELIUS H. DOHERTY, 

E. M. S. ! 

Attorney for Appellant. 

| 

i 

23 Declaration . j 

I 

Filed November 24,1933. 

In the Supreme Court of the District of Columbia. 

I 

At Law. i 

i 

No. 83438. 

i 

| 

Kathleen Rainey, an Infant, by and Through Her Mother 
and Next Friend, Christine Rainey, Plaintiff, 

i 

vs. 

i 

Caroline Carle, Defendant. j 

I 

First Count. j 

! 

j 

The Plaintiff, Kathleen Rainey, an infant, by her Imother 
and next friend, Christine Rainey, sues the defendant, 
Caroline Carle, for that heretofore, to wit, on the 7th day 
of December, 1931, prior to the committing of the grievances 
hereinafter mentioned, the plaintiff was a passenger in a 
certain Chevrolet automobile (hereinafter for purposes of 
convenience referred to as the Rainey car), which was then 
being carefully driven and operated by Christine Raiinev in 
an easterly direction on Pembroke Road, in Broward 
County, in the State of Florida, at and near a point! where 
said Pembroke Road is intersected by a gravel road in said 


i 

i 
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Broward County, the name of which gravel road is unknown 
to the plaintiff, but which said intersection is approximately 
one (1) mile west of the Town of Hollandale in said County 
and State; and for that, at the time and place aforesaid, the 
defendant was driving and operating a certain Auburn 
automobile, which was then owned by the defendant (here¬ 
inafter for purposes of convenience referred to as the 
Carle automobile) in a northerly direction on said gravel 
road, and approaching said Pembroke Road aforesaid; 

And for that it then and there became and was 
24 the duty of the defendant, at the time and place afore¬ 
said, and when driving and operating the Carle auto¬ 
mobile and approaching the intersection aforesaid, to drive, 
operate and propel said Carle automobile in a careful and 
cautious manner, and to keep the same under control, with 
due regard to the rights and safety of the plaintiff and 
others lawfully upon said Pembroke Road, and to drive, 
operate and propel said Carle automobile in such a manner 
as not to cause, permit or allow the same to cause damage 
to other vehicles or injury to persons lawfully upon said 
Pembroke Road; and for that it then and there became and 
was the further duty of the said defendant to drive, operate 
and propel said Carle automobile in such a manner as not 
to cause, permit or allow same to collide with other auto¬ 
mobiles on said Pembroke Road; and for that it then and 
there became and was the further duty of the defendant to 
keep a proper and careful lookout for other automobiles 
then using said Pembroke Road, and, upon and crossing 
•the intersection aforesaid; and for that it then and there 
became and was the further duty of the defendant to exer¬ 
cise emergency control of the said Carle automobile. 

Yet, notwithstanding her duties aforesaid, the said de¬ 
fendant, at the time and place aforesaid, did carelessly and 
negligently, and in disregard of her aforesaid duties, fail 
and neglect to drive, operate and propel said Carle auto¬ 
mobile in a careful and cautious manner, and did carelessly 
and negligently fail and neglect to keep said automobile 
under control, and did carelessly and negligently fail and 
neglect to have due regard for the rights and safety of the 
plaintiff, and did carelessly and negligently fail and neglect 
to drive, operate and propel said automobile in such a man¬ 
ner as not to cause, permit or allow the same to cause dam¬ 
age to the said Rainey automobile and injury to the plain- 
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tiff, and did carelessly and negligently fail and 

25 neglect to drive, operate and propel said Carle auto¬ 
mobile in such a manner as not to cause, permit or 

allow said Carle automobile to collide with the said Rainey 
automobile, and did carelessly and negligently fail and 
neglect to keen a proper lookout for the said Rainby auto¬ 
mobile, and did carelessly and negligently fail and neglect 
to give the plaintiff proper, suitable and timely notice and 
warning of the approach of said Carle automobile to the 
intersection aforesaid, and did carelessly and negligently 
fail and neglect to exercise emergency control of said Carle 
automobile at said time. 

And for that the defendant, at the time and place afore¬ 
said, carelessly and negligently disregarding her duties as 
aforesaid, and without fault on the part of the plaintiff, did 
suddenly and without warning to the plaintiff drive, op¬ 
erate and propel said Carle automobile out from said gravel 
road into and upon said Pembroke Road, and then did stop 
said Carle automobile across said Pembroke Road at right 
angles to said Pembroke Road and to the direction in which 
the plaintiff was then proceeding as a passenger in the said 
Rainey automobile, at the same time that said Raiiiey auto¬ 
mobile was approaching said intersection as aforesaid, and 
did carelessly and negligently obstruct said Pembroke Road 
at said intersection at the same time when the Rainey auto¬ 
mobile reached said intersection, in such a manner as to 
cause and/or force said Rainey automobile in which plain¬ 
tiff was then and there a passenger, to leave said Pembroke 
Road and to plunge into a ditch on the side of said road, 
whereby, and as a result of the defendant’s negligence 
aforesaid, the plaintiff was severely lacerated, cut and 
bruised in and about her head, face and neck, shouldlers and 
body, and suffered great loss of blood, nervous shock and a 
fractured clavicle and other severe injuries of a permanent 
nature whereby and wherefrom she has been and is now suf¬ 
fering internal and external discomforts ahd pain 

26 and is permanently injured and is suffering gnd will 
continue to suffer intense bodily pain, nervjous dis¬ 
orders and mental anguish; and the plaintiff by reason of 
her said injuries has incurred large expenses for medical 
treatment, and other expenses in endeavoring to l)e cured 
of her said bodily injuries and suffering; as a result of which 
plaintiff has suffered large pecuniary losses and damages 
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and by reason of the premises plaintiff has been and is 
otherwise greatly injured. 

Wherefore, the plaintiff brings this suit and claims of 
and from the defendant the sum of Ten Thousand Dollars 
($10,000.00), besides costs of this suit. 

Second Count. 

The plaintiff, Kathleen Rainey, an infant, by her mother 
and next friend, Christine Rainey, sues the defendant, Caro¬ 
line Carle, for that heretofore, to wit, on the 7th day of 
December, 1931, prior to the committing of the grievances 
hereinafter mentioned, the plaintiff was a passenger in a 
certain Chevrolet automobile (hereinafter for purposes of 
convenience referred to as the Rainey car), which was then 
being carefully driven and operated by Christine Rainey 
in an easterly direction on Pembroke Road in Broward 
County, in the State of Florida, at and near a point where 
said Pembroke Road is intersected by a gravel road in said 
Broward County, the name of which gravel road is un¬ 
known to the plaintiff, but which said intersection is ap¬ 
proximately one (1) mile west of the Town of Hollandale 
in said County and State; and for that, at the time and 
place aforesaid, the defendant by her agent, employee and 
servant was driving and operating a certain Auburn auto¬ 
mobile, which was then owned by the defendant (herein¬ 
after for purposes of convenience referred to as the Carle 
automobile) in a northerly direction on said gravel 
27 road, and approaching said Pembroke Road afore¬ 
said; 

And for that it then and there became and was the duty 
of the defendant, by her agent, employee and servant 
at the time and place aforesaid, and when driving and 
operating the Carle automobile and approaching the inter¬ 
section aforesaid, to drive, operate and propel said Carle 
automobile in a careful and cautious manner, and to keep 
the same under control, with due regard to the rights and 
safety of the plaintiff and others lawfully upon said Pem¬ 
broke Road, and to drive, operate and propel said Carle 
automobile in such a manner as not to cause, permit or al¬ 
low the same to cause damage to other vehicles or injury to 
persons lawfully upon said Pembroke Road; and for that 
it then and there became and was the further duty of the 
said defendant by her agent, employee and servant to drive, 
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operate and propel said Carle automobile in such a man¬ 
ner as not to cause, permit or allow same to collide with 


other automobiles on said Pembroke Road; and for that it 
then and there became and was the further duty of the de¬ 
fendant by her agent, employee and servant to keep a 


proper and careful lookout for other automobiles then 


using said Pembroke Road, and, upon and crossing the 
intersection aforesaid; and for that it then and there be¬ 


came and was the further duty of the defendant by her 
agent, employee and servant to exercise emergency control 
of the said Carle automobile. 


Yet, notwithstanding her duties aforesaid, the ^aid de¬ 
fendant, by her agent, employee and servant, at the time 
and place aforesaid, did carelessly and negligently^ and in 
disregard of her aforesaid duties, fail and neglect 1]o drive, 
operate and propel said Carle automobile in a careful and 
cautious manner, and did carelesslv and negligently fail 
and neglect to keep said automobile under control, and did 
carelessly and negligently fail and neglect tp drive, 
2S operate and propel said automobile in such a man¬ 
ner as not to cause, permit or allow the same to cause 
damage to the said Rainey automobile and injury to the 
plaintiff who was a passenger therein, and did carelessly 
and negligently fail and neglect to drive, operate and pro¬ 
pel said Carle automobile in such a manner as not tb cause, 
permit or allow said Carle automobile to collide with the 


said Rainey automobile, and did carelessly and negligently 
fail and neglect to keep a proper lookout for the said 
Rainey automobile, and did carelessly and negligently fail 
and neglect to give the plaintiff proper, suitable and timely 
notice and warning of the approach of said Carle Automo¬ 
bile to the intersection aforesaid, and did carelesslv and 
negligently fail and neglect to exercise emergency control 
of said Carle automobile at said time. 


And for that the defendant by her agent, servant and 
employee at the time and place aforesaid, carelessly and 
negligently disregarding her duties as aforesaid, and with¬ 
out fault on the part of the plaintiff, did suddenly and with¬ 
out warning to the plaintiff drive, operate and propel said 
Carle automobile out from said gravel road into and upon 
said Pembroke Road, and then did stop said Carie auto¬ 
mobile across said Pembroke Road at right angles to said 
Pembroke Road and to the direction in which the plaintiff 
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was then proceeding as a passenger in the said Rainey au¬ 
tomobile at the same time that said Rainev automobile was 
approaching said intersection as aforesaid, and did care¬ 
lessly and negligently obstruct said Pembroke Road at said 
intersection at the same time when the Rainev automobile 
reached said intersection, in such a manner as to cause 
and/or force said Rainey automobile then and there being- 
driven, operated and propelled by the plaintiff, to leave 
said Pembroke Road and to plunge into a ditch on the side 
of said road, whereby, and as a result of the defend- 
29 ant’s negligence aforesaid, by her agent, employee 
and servant, the plaintiff was severely lacerated, cut 
and bruised in and about her head, face and neck, shoulders 
and body, and suffered great loss of blood, nervous shock 
and a fractured clavicle and other severe injuries of a per¬ 
manent nature whereby and wherefrom she has been and is 
now suffering internal and external discomforts and pain 
and is permanently injured and is suffering and will con¬ 
tinue to suffer intense bodily pain, nervous disorders and 
mental anguish; and the plaintiff by reason of her said in¬ 
juries has incurred large expenses for medical treatment, 
and other expenses in endeavoring to be cured of her said 
bodily injuries and suffering; as a result of which plain¬ 
tiff has suffered large pecuniary losses and damages and by 
reason of the premises plaintiff has been and is otherwise 
greatly injured. 

Wherefore, the plaintiff brings this suit and claims of 
and from the defendant the sum of Ten Thousand Dollars 
($10,000.00), besides costs of this suit. 

PAUL B. CROMELIN, 
BOLITHA J. LAWS, 

JULIAN T. CROMELIN, 
i Attorneys for Plaintiff. 


Order filed without prepayment of costs. 

F. D. LETTS, 

Justice. 


Plea. 


Filed January 15, 1934. 
#•**#*# 

Comes now the defendant, Caroline Carle, by and 
through her attorneys, Cornelius H. Doherty and Frank E. 
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Glynne, and, for plea to the Declaration filed herein, and 
each and every count thereof, denies each and every ma¬ 
terial allegation contained in the said Declaration, and 
each and every count thereof, and denies that the 

30 plaintiff was in any way damaged by and [through 
the negligence of the defendant. 

CORNELIUS H. DOHERTY, 
FRANK E. GLYNNE, 

Attorneys for Defendant. 

Motion to Consolidate. 

j 

Filed November 28, 1934. 

##*#*«#! 

| 

| 

Now comes the plaintiff, Kathleen Rainey, an infant, by 
and through her mother and next friend, Christine Rainey, 
and respectfully moves the Court to consolidate the above- 
entitled cause with the case known as Christine Rainev, 
plaintiff, vs. Caroline Carle, defendant, Law No. 82,534, on 
the docket of this Honorable Court, for trial, for \he rea¬ 
sons set forth in plaintiff’s Memorandum of Poijnts and 
Authorities. 

PAUL B. CROMELIN, 
BOLITHA J. LAWS, 

JULIAN T. CROMELIN, 

I 7 

Attorneys for Plaintiff. 

i 

j 

I consent to the granting of the above motion, i 
CORNELIUS H. DOHERTY, 

7 i 

Attorney for Defendant. 

Memorandum. 

January 14, 1935.—Verdict for Plaintiff for $500. 

i 

31 Motion for New Trial. 

i 

Filed January 16, 1935. 

# * * # * # * 

Comes now the defendant, Caroline Carle, by and 
through her attorney, Cornelius H. Doherty, and moves the 
Court to set aside the verdict entered in the above Entitled 

i 
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cause and to grant a new trial, and, for reasons therefor, 
savs: 

1. That the said verdict is contrary to and against the 
weight of the evidence. 

2. That the said verdict is excessive and without evidence 
to support it. 

3. That the Court erred in denying defendant’s motion 
for a directed verdict. 

4. That the defendant has been prejudiced by reason of 
the failure of one of the jurors to properly answer ques¬ 
tions put to him on the voir dire. 

5. That the defendant was prejudiced by reason of cer¬ 
tain acts of the Court and counsel for the plaintiff, which 
said acts occurred in the presence of the jury. 

6. That the Court erred in refusing to take the matter 
from the jury when the defendant joined in the plaintiff’s 
motion for a directed verdict. 

7. That the Court erred in its instruction to the jury. 

8. That the Court erred in permitting counsel for the 
plaintiff to testify concerning conversations alleged to have 
been had with counsel for the defendant. 

9. That the said verdict is contrary to law. 

10. And for other reasons apparent of record. 

i CORNELIUS H. DOHERTY, 

Attorney for Defendant. 

32 Affidavit of Cornelius H. Doherty. 

******* 


District of Columbia, ss : 

Cornelius H. Doherty, being first duly sworn, on oath 
deposes and says that he is counsel for the defendant in the 
above entitled cause, and on Monday, January 7, 1935, your 
deponent questioned the proposed jurors on the voir dire, 
and, among other questions, asked whether or not any mem¬ 
ber of the panel had ever been a plaintiff or defendant in 
an action for damages or whether any member of their 
family had ever been a plaintiff or defendant in such an 
action, and only one man answered and stated that he ex¬ 
pected to be sued, and your deponent struck his name from 
the list of prospective jurors: that counsel put the question 
to the prospective jurors a second time, without a response, 
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and, subsequent to the verdict in this case, your deponent 
was informed that Lester L. Charlton, one of the jurors 
sitting in this cause, had been a defendant in two particular 
cases brought to your deponent’s attention, namely!: Emily 
Lugimbughl vs. Lester L. Charlton, Supreme Court No. 
75826; and C. Theo. Schwegler, Administrator, vs. Lester L. 
Charlton, Supreme Court No. 75847; and your deponent is 
informed that the said Lester L. Charlton belieyes that 
other parties should be required to pay the same as^ he was 
in those particular suits, and further that it has! always 
been the custom of your deponent to strike any prospective 
juror who had been in any way interested in like litigation, 
and your deponent says that the rights of the defendant 
have been prejudiced by reason of the failure of the juror, 
Lester L. Charlton, to answer the question put to him, his 
failure to answer leading your deponent to believe that his 
answer was in the negative. 

CORNELIUS H. DOHERTY. 

Subscribed and sworn to before me this 16th! day of 
January, 1935. 

[seal.] ISABELLE BEATRICE SMITH, 

Notary Public of\ D. C. 

33 Memorandum. 

January 22, 1935.—For affidavit of Lester L. Charlton, 
see Page 18 of this transcript of record. 

i 

Supreme Court of the District of Columbia.; 


Monday, May 20,, 1935- 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 


Upon consideration of the motion filed herein, for a new 
trial, the same having been heretofore duly argued and sub¬ 
mitted to the Court, it is ordered that said motion be, and 
the same is hereby overruled, and judgment on verdict 
ordered. j 

Wherefore, it is considered that plaintiff recovef of the 
defendant herein the sum of Five Hundred Dollars 


($500.00), together with costs of suit to be taxed 
clerk and have execution thereof. 


bv the 
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Memoranda. 

May 24, 1935.—Appeal noted in open Court and super¬ 
sedeas fixed at $1,000. 

May 29, 1935.—Supersedeas Bond—$1,000 approved and 
filed. 

34 Assignment of Errors . 

Filed June 6,1935. 

**####* 

The Court erred: 

1. In permitting the plaintiff Christine Rainey to proceed 
without the pre-payment of costs. 

2. In permitting plaintiff Christine Rainey to testify con¬ 
cerning her loss of earnings. 

3. In refusing to permit counsel for the defendant to 
examine plaintiff Christine Rainey concerning a lady em¬ 
ployed to do her work. 

4. In refusing to permit counsel for the defendant to 
question plaintiff Christine Rainey concerning an operation 
for abortion. 

5. In permitting Roscoe V. Rainey, a witness for the 
plaintiffs, to testify concerning a conversation alleged to 
have been had with Mrs. Carle. 

6. In denying defendant’s motion to strike the testimony 
of the witness Roscoe V. Rainey. 

7. In permitting Julian T. Cromelin, attorney for the 
plaintiffs, to testify as to alleged conversations and admis¬ 
sions had with counsel for the defendant. 

8. In denying defendant’s motion to strike Julian T. 
Cromelin’s testimony. 

9. In denying defendant’s motion for judgment on Thurs¬ 
day, January 10,1935, on the ground of plaintiff’s failure to 
orderly proceed with the trial of the case. 

10. In overruling defendant’s objection to any further 
continuances on Thursday, January 10,1935. 

11. In permitting Adel M. Bowman to testify as to the 
address of her mother. 

12. In permitting the plaintiffs to introduce in evi- 

35 dence plaintiff’s Exhibit No. 3, being a Conditional 
Bill of Sale on an Auburn car, with a certain number, 

without any proof whatever of the signature of Caroline 
Carle. 
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13. In denying defendant’s motion for a directed verdict 
in each of the above entitled cases. 

14. In denying defendant’s instruction for an instructed 
verdict for the defendant in each case. 

15. In denying defendant’s motion for a new trial on the 

ground that the defendant was prejudiced by reason of the 
failure of one of the jurors to properly answer questions 
put to him on the voir dire. j 

16. In denying defendant’s motion for a new tri^l on the 

ground that defendant was prejudiced by reason of; certain 
acts of the Court and counsel for the plaintiffs—occurring 
in the presence of the jury. ; 

17. And for other reasons apparent of record, i 

CORNELIUS H. DOHERTY, 

Attorney for Defendant. 

A copy of the foregoing Assignment of Errors acknowl¬ 
edged this 5th day of June, 1935. 

JULIAN T. CROMELIN, 

Of Attorneys for Plaintiffs. 

i 

Memoranda. j 

i 

June 11,1935.—Proposed Bill of Exceptions filed. 

July 11, 1935.—Bill of Exceptions submitted. 

| 

36 Order of Court of Appeals Extending Time fo File 

Transcript of Record. j 

Filed September 11, 1935. j 

j 

United States Court of Appeals for the District of Colum¬ 
bia, April Term, 1935. j 

Original No. 2498. 

Law. 82,534. I 

Caroline Carle, Petitioner, 
vs. 

Christine Rainey. 

Law. 83,438. j 

I 

Caroline Carle, Petitioner, 
vs. 

Kathleen Rainey, an Infant, etc. 

On consideration of the petition for extension of time to 
file the record in the above-entitled causes, It is ordered by 
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the Court that the time be and it is hereby extended to and 

•» 

including October 15,1935. 

Per Mr. Chief Justice MARTIN. 

September 9, 1935. 

A true copy. Test. 

HENRY W. HODGES, 

Clerk , of the United States Court of 

Appeals for the District of Columbia. 

[seal.] 

37 Order of Court of Appeals Extending Time to File 

Transcript of Record. 

Filed October 14, 1935. 

United States Court of Appeals for the District of 
Columbia, October Term, 1935. 

Original No. 2498. 

Law. 82,534. 

Caroline Carle, Petitioner, 
vs. 

Christine Rainey. 

Law. 83,438. 

Caroline Carle, Petitioner, 
vs. 

Kathleen Rainey, an Infant, etc. 

On consideration of the petition for extension of time 
to file the record in the above-entitled cause, It is ordered 
by the Court that the time be and it is hereby extended to 
and including November 15, 1935. 

Per Mr. Chief Justice MARTIN. 

October 12, 1935. 

A true Copy. Test. 

HENRY W. HODGES, 

Clerk , of the United States Court of 

Appeals for the District of Columbia. 

[seal.] 
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38 Supreme Court of the District of Columbia J 


Tuesday, November 5,! 1935. 


Session resumed pursuant to adjournment, Hon. 
Gordon, Justice, presiding. 


Peyton 

* 


Come now the parties hereto, in each of the above 
entitled causes, by their respective attorneys of I record, 
and thereupon, the defendant, in each case, presents to the 
Court her Bill of Exceptions taken at the trial of these 
causes, and heretofore submitted herein, and pra^s that 
the same be signed and made of record, nunc pro tunc, 
which is hereby accordingly done. 


Designation of Record. 

I 

Filed June 6, 1935. 

##*### * 1 * 

Now comes Caroline Carle, the appellant in the above 
entitled cause and designates the parts of the record which 
she desires to have included in the transcript, said parts 
being considered sufficient for the determination ! of the 
questions raised on appeal, namely: 


1. Declaration. 

2. Plea. | 

3. Verdict. j 

4. Motion for New Trial, and Affidavit of Cornelius H. 

7 i 

Doherty in Support thereof. 

5. Order Denying Motion for New Trial. 

6. Judgment. 

7. Supersedeas bond appd. & filed May 29, 1935. j 

8. Assignment of Errors. 

39 9. Bill of Exceptions. 

10. Copy of this Designation. 

CORNELIUS H. DOHERTY' 

Attorney for Appellant. 

A copy of the foregoing Designation acknowledged this 
— day of June, 1935. i 

JULIAN T. CROMELIN, 

Of Attorneys for Appellee . 
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Counter Designation of Record. 

Filed June 10,1935. 

* 

Now conies Kathleen Rainey, an infant, by and through 
her Mother and next friend, Christine Rainey, by her under¬ 
signed attorneys of record and designates the following 
additional parts of the record which she desires to have 
included in the transcript, said additional parts being con¬ 
sidered necessary for the determination of the question 
raised on appeal, namely: 

1. Affidavit of Lester L. Charlton, filed January 22, 1935, 
as a part of plaintiff’s memorandum of points and authori¬ 
ties in opposition to defendant’s motion for a new trial. 

2. Marshal’s return on subpoena issued by plaintiff on 
January 8, 1935, addressed to defendant, Caroline Carle; 
Returned Januarv 8, 1935. 

3. Marshal’s return on second subpoena issued by plain¬ 
tiff on January 8, 1935, addressed to defendant, Caroline 
Carle; Returned January 9,1935. 

4. Marshal’s return on subpoena issued by plaintiff on 
January 10, 1935, addressed to Myrtle Maddox; Returned 

January 10, 1935. 

40 5. Marshal’s return on second subpoena issued by 
plaintiff on January 10, 1935, addressed to Myrtle 

Maddox; Returned January 10,1935. 

6. And this counter designation of record. 

JULIAN T. CROMELIN, 

Of Counsel for Appellee. 

A copy of the foregoing acknowledged this 7th day of 
June, 1935. 

CORNELIUS H. DOUGHERTY, 

Attorney for Appellant. 

E. M. S. 

41 Supreme Court of the District of Columbia. 

United States of Ajmerica, 

District of Columbia , ss.: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
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pages numbered from 1 to 40, both inclusive, to t^e a true 
and correct transcript of the record according fjo direc¬ 
tions of counsel herein filed, copies of which afe made 
part of this transcript, in cause No. 82534 at Law, wherein 
Christine Rainey is Plaintiff and Caroline Carle is De¬ 
fendant, and in cause No. 83438 at Law, wherein Kathleen 
Rainey, an infant, by and through her mother and next 
friend, Christine Rainey, is Plaintiff and Caroline Carle 
is Defendant, (said causes being consolidated), as the same 
remain upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe niy name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 8th day of November, 19351 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Bv CHAS. B. COFLIN, ! 

Assistant Clerk. 

i 

i 

42 [Stamp:] United States Court of Appeals! for the 
District of Columbia. Filed Nov. 9, 1935^ Henry 
W. Hodges, Clerk. 

In the Supreme Court of the District of Colmfibia. 

i 

Law. No. 82,534. 

Christine Rainey 
vs. 

Caroline Carle 
Consolidated With | 

Law. No. 83438. 

Kathleen Rainey, an Infant, by and Through Her Mother 
and Next Friend, Christine Rainey, 

vs. 

Caroline Carle. I 

I 

Bill of Exceptions. 

i 

Be it remembered, that at the trial of this case^ before 
Mr. Justice Peyton Gordon and a jury, duly eihpaneled 

3—6594a. 
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and sworn to try the issues herein, two cases being con¬ 
solidated for hearing, being the case of Christine Rainey 
vs. Caroline Carel, Law No. 82,534, and Kathleen Rainey, 
an infant, by and through her mother and next friend, 
Christine Rainey, vs. Caroline Carle, Law No. 83,438, 
Julian T. Cromelin, Julian I. Richards and Harry Gordon 
appearing as counsel for plaintiffs, and Cornelius H. 
Doherty appearing as counsel for defendant, which trial 
began on the 7th day of January, 1935, and thereafter was 
further proceeded with until a verdict was returned on the 
14th day of January, 1935, the following proceedings were 
had: 

Prior to the swearing of the jury, the jurors were ex¬ 
amined on their voir dire, and, among other questions, 
counsel for the defendant asked the following questions: 

Mr. Doherty: Have any of you ladies and gentlemen ever 
been a plaintiff or a defendant in a damage suit? 

(There was no audible response.) 

Mr. Doherty: Have any members of your family been a 
plaintiff or a defendant in a suit of this type? 

A Venireman: My wife, who was injured last week. 

Mr. Doherty: What is your name? 

43 The Venireman: Guy M. Alexander. 

That thereafter the defendant used only one of the four 
strikes permitted her, and struck the Venireman, Guy M. 
Alexander. 

Wherefore, Christine Rainey, being first duly sworn, 
called as a witness for the plaintiffs, testified, on direct 
examination, in substance, as follows: 

That she resided in Hialeah, Florida, was married and 
had two children, Kathleen and Mary, aged nine and ten, 
respectively; that she was involved in an automobile col¬ 
lision at the intersection of Pembroke Road and Hollandale 
Road, Broward County, Florida, on either the 7th or 12th 
day of December, 1931; that Pembroke Road runs east 
and west and Hollandale Road is a side road which runs 
into Pembroke Road from the south; the said Hollandale 
Road does not continue across said Pembroke Road but 
terminates at this junction, forming a T intersection; that 
at said intersection the weeds w r ere six or seven feet high, 
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so that a person driving along Pembroke Road could not 
see a car approaching on Hollandale Road, Pembroke 
Road being a paved road; that the collision occurred be¬ 
tween five and six in the afternoon, while the sun \yas still 
shining and the road dry; that plaintiff was bound from 
Miami to Hollywood, where she lived, and was driving in 
an easterly direction towards Hollywood, on Pebbroke 
Road, in a Chevrolet car with her two children, Kathleen 
and Mary, traveling thirty or thirty-five miles ail hour, 
and when about thirty feet from the intersection of Hol¬ 
landale Road the car came out in front of her; that she 
tried to go around in back of the car and as she did her 
left fender got hooked in the left fender of the other car 
and it kind of swung her over into the sand on the south 
side of the road, and when she hit the sand it swung her 
back around again and that she did not remember any¬ 
thing after that until she came to in the Doctor’^ office; 
that the car that came out in front of her was an ^uburn 
Coach or Sedan; that the two ladies in the c^r were 
44 strangers to her; that she met Mrs. Carle in the 
Doctor’s office but had no conversation wiljh her; 
that she couldn’t say how fast the Auburn car was going, 
but it wasn’t coming out so fast, but when she did drive 
out she was so near; that the car came out into the imiddle 
of Pembroke Road and stopped. 


That she was treated by Dr. L. E. Roper of Hollywood, 
Florida, for seven days and subsequently by Dr. Samuel 
Aronovitz of Miami because she was having headachfes, was 


nervous and had pains in her side; that she had a:cut on 


the left side of her head and on her neck, the scars of wdiich 


were exhibited to the jury; that she had X-rays tajken by 


Dr. Raap of Miami at the Jackson Memorial Hospital of 
that City; that Dr. Aronovitz treated her over a petiod of 


three years for headaches and pains in her side, and nerv¬ 
ous trouble. 


That her daughter Kathleen, plaintiff, now ninb years 
old, was also injured; that she did not bring Kathleen to 
Washington for the trial for she would rather nqt take 
her out of school; that Kathleen had been in poorjhealth 
and she did not w r ant to expose her to the cold weather in 
Washington; that Kathleen had sustained a fractured col- 
lar bone and cuts on the head in the accident ahd was 
treated by Dr. Roper. 
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That the following- questions and answers thereto were 
put to plaintiff, Christine Rainey, by her counsel: 

Q. What w^ere you doing, if anything, prior to this col¬ 
lision? A. I was cooking for fourteen men. 

Q. Were you making any money out of it? A. Yes. 

Q. Did you do that to help out your husband? A. Yes. 

Mr. Doherty: I object to any further testimony along 
that particular line, when she says she was doing it for her 
husband. I move that everything she has said so far along 
these lines be stricken out. This is a suit for herself- 

45 The Court (interposing): She said she was mak¬ 
ing some money, did she not? 

Mr. Doherty: Yes, and that she was helping out her hus¬ 
band. 

The Court: What is your objection to that? 

Mr. Doherty: My objection to that is that only the hus¬ 
band can file suit for any damages sustained by reason of 
any loss of earnings on the part of the wife. 

Mr. Gordon: This woman may do anything she wants 
to do with her money. If she wants to turn it over to her 
husband, that is her privilege. 

Mr. Doherty: She said she was helping out her husband. 

The Court: I assume that by that she meant that she was 
working in order to make some money to help out the fam¬ 
ily’s exchequer. !That does not mean that she was not 
entitled to the money she made. 

Mr. Doherty: She did not say that she kept the money; 
she said she helped out her husband. 

The Court: Suppose she made $100 a month and gave it 
to her husband. Would she not be entitled to do that? 

Mr. Doherty: There is no question that the law says the 
husband must file suit for them. 

The Court: If a married woman works, she cannot sue 
for loss of money she would have got? 

Mr. Doherty: She says she turned over the money. 

The Court: The objection is overruled. 

Mr. Doherty: Very well. Your Honor will allow me an 
exception? 

The Court: Yes. 

That she was making around twenty- or twenty-five dol¬ 
lars a week from boarding fourteen men, and that the in¬ 
juries she sustained prevented her from doing the work 
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any more; that Dr. Roper charged Fifty Dollars [$50.00) 
for his services but did not remember the amount of Dr. 
Aronovitz’s bill. 

I 

46 On cross-examination Christine Rainey testified, 
in substance, as follows: 

| 

That she could not see Hollandale Road because the 
weeds were six or seven feet high, and that she wa^ travel¬ 
ing thirty or thirty-five miles an hour when her! fender 
caught on their left back bumper; that Hollandale Road is 
about fifteen feet wide and Pembroke Road is about two or 
three feet wider; that she didn’t bring Kathleen td Wash¬ 
ington because she was a little backward in school hnd did 
like to keep her in school as long as she could; that Mary, 
a year older, was doing better and she brought heri 

That she went to Dr. Roper for about two weeks and Dr. 
Roper said she could take care of herself; that She had 
pains in her side but she didn’t tell Dr. Roper about them; 
that she saw Dr. Aronovitz a couple of weeks later, but 
when questioned whether it was not March 25, 193£, when 
she first saw Dr. Aronovitz, she was not sure of the time. 

That she hired a lady, Mrs. Roy Minor, to take her place 
running the boarding house, and had to give her Fijve Dol¬ 
lars ($5.00) a week and board to her husband, and |;he fol¬ 
lowing questions were put to witness by counsel for defend¬ 
ant, and her answers thereto: 

Q. What work did she do? j 

Mr. Gordon: I object. 

The Court: The objection is sustained. 

Mr. Doherty: I vrould like to ask another question. 

The Court: I have ruled. You may have an exception. 

Mr. Doherty: Yes, but she says she has another woman 
doing that work. I want to know what that w^ork is. j 

The Court: Why keep on asking the same question? If 
it is material, you can put on evidence to show the contrary. 
If it is an immaterial matter that you are cross-exafnining 
about, you have got to be bound by it. 

47 By Mr. Doherty: j 

i 

Q. What did Doctor Aronovitz treat you for? A. He 
treated me for headaches and for pain in the side and nerv¬ 
ousness. i 
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Q. What kind of pain in the side did you have ? A. I had 
an abscess. 

Q. An abscess of what? A. Ovary. 

Q. You had considerable trouble prior to that time rela¬ 
tive to your ovaries and other organs of your body? A. No. 

Q. Going back to 1929, when Doctor Roper performed 
an abortion for you, did you not have any difficulty after 
that? 

Mr. Gordon: Just a moment. If the Court please, there 
is nothing in the evidence to that effect. I object to that 
question and request the Court to instruct the jury to ignore 
anv such inference. 

Mr. Doherty: If your Honor please, she is claiming that 
she has had trouble there. I want to show that for two 
years prior to that time she had been having difficulty, and 
she had this abortion performed. It will come out in the 
testimony of their own doctors that such an abortion was 
performed. 

I want to connect that with the testimony of my own doc¬ 
tors to the effect that the condition she claims now or for 
which she claims damages would have grown out of that 
instead of out of any accident with this defendant. 

The Court: She said she had an abscess of what ? 

Mr. Doherty: Of her ovaries, and that was what she was 
suffering from when she went to see Doctor Aronovitz. 

Mr. Gordon: There is nothing in the evidence to that 
effect. She said Doctor Aronovitz had treated her for that 
condition, but she did not say that was what she was 
48 suffering from when she went to Doctor Aronovitz. 

The Court: What is the question ? Are you asking 
whether it was brought on by an abortion? 

Mr. Doherty: Yes, which was performed sometime in 
1929. 

The Court: How does she know? 

Mr. Doherty: I do not know. 

By the Court: 

Q. Did you have anything the matter with you that you 
know of—of the same trouble—before this accident? A. 
No, sir. 

By Mr. Doherty 

Q. Did you not have any trouble of any kind after this 
abortion was performed? A. No. 
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Mr. Gordon: There is no testimony of any kind like 
that. i 

The Court: It is not proper for you to ask about tjhat. 

Mr. Doherty: Why is it not ? I want to connect this con¬ 
dition. | 

The Court: If a person should be injured about the head 
or should have a broken leg, it would not be proper to bring 
into court that at some time he may have had a veneteal dis¬ 
ease. If you can show by your own evidence that there is 
some connection between these things, that is all ri^ht; but 
this woman says she did not have this trouble before this 
accident. 

Mr. Doherty: She said she had the abortion. 

Mr. Gordon: No, she did not. 

The Court: She may have had a baby, but that (Joes not 
mean she had anything the matter with her ovaries.! 

Mr. Doherty: Is it not just as fair to say that an abscessed 
ovary cannot come from an accident? 

The Court: I do not know what it comes from. That is 
what doctors are for. That is the reason why J object 
to your asking this witness that question. 

49 Mr. Doherty: Your honor will allow me an excep¬ 
tion? 

The Court: Yes. 

By Mr. Doherty: i 

Q. You say, then, that the only thing for which he treated 
you was this condition of headache and abscessed ovary? 
A. And nervousness. 

! 

That the doctor never treated her at her home, nor did 
she tell Dr. Roper at any time concerning the difficulty she 
was having with her ovaries and he treated her only for 
the cuts on the head; that she did not see Dr. Aronovitz until 
March, over three months afterward. 

On redirect examination witness testified that she did not 
know that she was coming to the intersection of Pembroke 
Road and Hollandale Road and didn’t know exactly where 
it was; that she lived near there and passed by ev^ry few 
days but did not know that there was a road there be¬ 
fore. 

! 

Mary Rainey, being first duly sworn, testified oh behalf 
of plaintiffs, on direct examination, in substance, | as fol¬ 
lows : 
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That she is ten years of age, and the daughter of Christine 
Rainey, plaintiff; that she is residing and going to school in 
Hialeah, Florida, and was riding with her mother and 
sister, Kathleen, in the month of December of 1931, when 
the collision took place; that she was riding in the back seat 
playing at paper dolls and looking at the speedometer; that 
she looked at the speedometer every little minute because it 
seemed like something was going wrong—“like we was go¬ 
ing too slow”—it seemed to her; that the speedometer read 
between twenty-five and thirty miles; that the speedometer 
was about halfway at the little sand road where the Auburn 
car came out from the side road and stopped in the middle 
of the road; that the Auburn car came from the side road 
when the Rainey car was about the length of the court room 
from the side road (indicating approximately thirty feet); 

that it came out kind of slow and her mother tried 
50 to get behind it and hit the back bumper and her 
mother’s car turned over on the other side of the 
road about a hundred feet down the road; that she did not 
look at the people in the car and her sister was crying; 
that her mother and sister were hurt; that two ladies got 
out of the Auburn car and walked back and stopped a man 
in another car and wanted him to take her mother and 
sister to the doctor, but he would not do so, and so the two 
ladies took the witness and her mother and sister to Doctor 
Roper’s office in Hollywood. 

On cross-examinatioin Mary Rainey testified, in sub¬ 
stance, as follows: 

That she was seven years old at the time of the accident 
and that she had no conversation with her mother prior to 
the accident but her sister, Kathleen, was talking with her 
mother; that her mother went to get groceries and was a 
bit late getting back; that she continued to watch the Au¬ 
burn car after the collision and it proceeded about fifty 
feet up Pembroke Road and then stopped; that it was an 
Auburn car and was a big car—coach—sedan, or something; 
that going to Doctor Roper’s office her mother kept asking 
where are we going; that witness knew it was an Auburn 
car because it looked like every other Auburn car she had 
ever seen. 
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Counsel for plaintiffs then read in evidence the'deposi¬ 
tions of Dr. Roper and Dr. Aronovitz taken in Florida, the 
contents of which are not material on this appeal. | 


Counsel for plaintiff then read in evidence the deposition, 
taken in Florida, of E. W. Barber, who testified in sub¬ 
stance as follows: that he lived in Hollywood, Florida; that 
he knew the plaintiff Christine Rainey and recalled!the ac¬ 
cident in 1931; that he had pulled the Rainey Chevrolet out 
of the ditch with his wrecking car after the accident^ which 
occurred on Pembroke Road, where it is joined by a dead 
end side road; that Pembroke Road is a through highway, 
thirtv-five to fortv feet wide; that the side road was 
51 a dirt road about half as wide as Pembroke! Road; 

that the Chevrolet was all smashed on one side, lay¬ 
ing on its side in the ditch and buried one-fifth in thej muck; 
that the intersection was a sharp, flat corner. 


On cross-examination the witness said that he came 
to the point of the accident about nine o’clock and that it 
was daylight at that time; that Pembroke Road was an 
asphalt road where, he thought, you could put at least 
three cars; that the road out there is supposed to l}e fifty 
feet wide but the actual road he did not believe to tje over 
eighteen or twenty feet. 


At one-thirty P. M. on January 8, 1935, the Court con¬ 
vened and the following proceedings were had: 

I 

Mr. Richards: May it please the Court, we this morn¬ 
ing issued a forthwith subpoena for Mrs. Carle, the defend¬ 
ant in this case. My associates informed me that they 
were assured that Mrs. Carle, the defendant, would be 
here. j 

Mr. Doherty: That never was so. I never made any such 
statement. 

Mr. Richards: The marshal has made certain returns with 
respect to that subpoena. It appears- 

Mr. Doherty (interposing): I do not know what ypu are 
going to say. 

The Court: What is the marshal’s return? 

Mr. Cromelin: I will bring it up. It is in the marshal’s 
office. 

Mr. Doherty: They knew a month ago whether theyi were 
going to need the defendant. To go out today is aln en- 


i 


i 









42 


CAROLINE CARLE VS. 


tirely different thing. I want to state that I did not tell 
Mr. Cromelin or anyone else that I would have her here. 

Mr. Gordon: May I make a statement ? 

The Court: What is the use of making a statement ? 
Bring the marshal’s return. If you want the witness, we 
will see if we can get her. 

Mr. Richards: Your Honor, may I be indulged for a few 
minutes? The marshal’s office may not realize that 
52 your Honor is waiting for this. 

The Court: Very well. 

Mr. Cromelin: The marshal who served that is out here, 
your Honor, and he had a certain conversation. 

The Court: Have the deputy marshal come up to the 
bench, please. Have you any other witnesses? 

Mr. Cromelin: We will have some questions to ask of this 
witness. We, of course, at this time anticipated the pres¬ 
ence of the defendant. 

Mr. Doherty: He should have anticipated that two or 
three weeks ago, your Honor. 

The Court: They had a right to anticipate it today, if 
thev wanted to. 

V 

Mr. Richards: Last night, relying on what my associates 
told me—of course, I have been in this case but a short 
time—I did not expect any such means necessary. 

Mr. Doherty: That brings it up again. They asked me if 
I was going to admit the ownership of the car, and I said 1 
was not. I did not know anything about it. That is in con¬ 
troversy. 

Mr. Gordon: Your Honor, counsel informed me that his 
client would be here this morning. I am willing to take an 
oath on that. 

The Court: She will be here before you close your 
case. 

Mr. Richards: Of course, if she will be here, there will 
be no necessity for calling this witness unless certain other 
things develop. In view of that return on there, your 
Honor, I have no assurance of her being here. 

The Court: What is this man’s name? 

Mr. Gordon: Rainey. He is the husband of the plaintiff 
Mrs. Rainey. 

Mr. Richards: Would it be asking too much indulgence of 
your Honor to recess at this time until tomorrow morning? 
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We assure your Honor that if we can get the idefend- 

53 ant here, we will expedite the matter and close our 

case without delay. j 

The Court: Is that the only other witness you have ? 

Mr. Richards: So far as I know, yes. 

The Court: I dislike having the time of the Court! wasted 
in this way. 

Mr. Richards: I am sorry—very sorry. j 

The Court: We will adjourn now until tomorrow morn¬ 
ing at 10 o’clock. 

Mr. Richards (to Mr. Doherty): Will you give me her 
address now? 

Mr. Doherty: I will not. 

The Court: We will put him on the stand tomorrow morn¬ 
ing if he does not give it to you. 

(An adjournment was taken until 10 o’clock a. m. Wednes¬ 
day, January 9, 1935.) 

Cornelius H. Doherty, attorney for the defendant;, being 
first duly sworn, testified on behalf of plaintiffs, on direct 
examination, in substance, as follows: 

That he was the attorney for the defendant; that fie had 
no absolute knowledge as to where the defendant lived; that 
off-hand he had no address of the defendant and always 
reached her by phone; admitted that he had informed coun¬ 
sel for plaintiff he could produce her in eight hours hnd de¬ 
nied that he had ever told Mr. Cromelin, attorney for the 
plaintiffs, that he would make no point so far as the identi¬ 
fication of the defendant was concerned; that he considered 
the address of the defendant a privileged communication, 
and the following proceedings were then had: 

The Court: It is not. j 

The Witness: I will have to stand upon that grouhd. 

By Mr. Richards: 

Q. I will ask you when you talked with her last, Mr. 
Doherty. A. I talked to her—Well, I do not feel that 

54 I should answer that. 

Q. You claim that because it is a privileged com¬ 
munication? A. Yes, sir. 

i 

Mr. Richards: I do not think I have any further ques¬ 
tions of the gentleman at this time. 
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The Court: Very well. I will issue an attachment forth¬ 
with and also a subpoena forthwith for the woman. 

Mr. Cromelin: Very well. I move at this time for an 
attachment and forthwith subpoena if the woman is not at 
the house. 

The Court: Did you apply to the license bureau over 
there for what address she gives now? 

Mr. Richards: Yes, sir. The last known address and the 
onlv address thev have is the address we have on our 
subpoena. 

The Court: Is her 1935 license issued? 

Mr. Cromelin: It is not a license; it is a 1935 license 

card. 

Mr. Doherty: Will your Honor allow me to leave the stand 
and go to counsel table so that I may defend my client’s 
rights ? 

The Court: Yes. 

That is at this address ? 

Mr. Cromelin: That is the same one. 

Mr. Doherty: May I say this: Here is a matter that has 
been pending since December—I have a right to say this- 

The Court (interposing): Xo, I do not think you have. 
When we try cases and a person is subpoenaed, that brings 
it within the jurisdiction of the court. 

Mr. Doherty: Rut she has not been subpoenaed. 

The Court: She was served. 

Mr. Dohertv: She was not served. 

The Court: Has she never been served as the defendant 
in this case? 

Mr. Doherty: Oh, as defendant in this case, but she does 
not have to appear. 

55 The Court: But when you get service on the de 
fendant in the case, you know very well that when 
vou issue rules on them, vou can issue them on counsel. 

Mr. Doherty: That is going too far. 

The Court: They are held in contempt often. 

Mr. Doherty: That is on some particular order. I want 
the record clear. As to pleadings, you can serve them on 
counsel. There is no question about that. In any judg¬ 
ment or anything else that comes along, of course, they are 
bound by it; but when it comes to the testimony in the 
case, the only way you can get that is the same as you get 
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it in the case of anv other witness, and that is bv sub- 
poena. j 

Now, this witness was not subpoenaed. 

Mr. Richards: There was a subpoena issued, blit there 
was no service. i 

Mr. Dohertv: Tliev knew all along whether their could 
make a case without my client. Why should I bring my 
client here? There is no necessity for it. They have not 
brought one of the clients from Florida. Why should I 
tell it? There is no reason in the world why I should tell 
it. When the proper time comes, and when they have made 
out a case, I will have the defendant here. She j is not 
afraid to testify. I have advised her that she should not 
testify. | 

The Court: The Court has advised you that it is your 
duty to tell. Do you want to rest your case or continue the 
case? 

i 

Mr. Richards: If your Honor please, I must confejss that 
in so far as I am concerned, I was taken by complete sur¬ 
prise by the action of the defendant in this case. I know 
that the gentleman from Florida has urgently got I to get 
back, and this plaintiff and her husband are put to d great 
deal of expense and loss of work by being up here. I do 
not know how my associates feel about it. May I confer 
with them about it? 

56 The Court: Yes. 

i 

Mr. Richards: I do not know whether vourjinten- 
tions to serve an attachment are going to be carried put or 
not. If an attachment is to be issued for the defendant, 
we would probably feel it advisable to ask for a continu¬ 
ance at this time. However, in view of the proceedings so 
far this morning, I feel that it is no more than my duty 
and the duty of counsel to ask Mr. Cromelin to take the 
stand. j 

The Court: What will that get you ? j 

Mr. Richards: I have asked Mr. Doherty certain state¬ 
ments that have been denied, and I want further to snbmit, 
to let the record show the position that we found ourselves 
in and why we did not subpoena the defendant until we 
were forced to yesterday. ! 

_ i 

The Court: Well, I am not concerned about that. You 
are entitled to issue a subpoena when you see fit to do so, 
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hut the question is whether I shall adjourn this case until 
tomorrow morning and issue a subpoena or subpoenas and 
attachments or not. Do you want me to continue the case 
until morning? 

Mr. Doherty: If your Honor please, I object to any con¬ 
tinuance. They had a continuance from last night. We 
adjourned at two-thirty o’clock. If we adjourn until to¬ 
morrow morning, we are just delaying the case. 

The Court: You are excused until tomorrow morning at 
ten o’clock. 

On Wednesday, January 9, at 1:30 P. M., in response to a 
subpoena issued by the plaintiff, Mrs. Adel M. Bowman tes¬ 
tified in substance as follows, the jury not being present ; 
that she was the daughter of the defendant, Caroline Carle; 
that the defendant lived with the witness at 4612 8th Street, 
N. W.; that when a Deputy Marshal had come to her home 
seeking to serve a subpoena upon the defendant, witness ad¬ 
mitted that she had misinformed the Marshal when she told 
him that the defendant did not live at that address; that 
she had not seen or heard from the defendant since 
57 the morning before, at which time she had packed 
a suitcase and left home, leaving no address; that 
she did not know where the defendant could be reached. 
This witness also made certain further statements which 
were repeated to the jury the following morning by the 
witness, and which are hereinafter set forth. 

On Thursday, January 10,1935, at ten o ’clock A. M., after 
convening of Court, the following proceedings were had: 

Mr. Doherty: I want to make a motion. I feel that this 
trial is consuming so much time that it is embarrassing me 
before the jury. I think I have a perfect right to do what 
I am doing. I think that unless we proceed at this time 
I should make a motion for a judgment, and I ask for a 
judgment for the defendant. I do not think the plaintiffs 
have made out a case. 

The Court: They have not closed their case yet. 

Mr. Doherty: I know, but how long do you think we must 
continue? I have given them every possible opportunity 
to bring witnesses in. You continued the case from 2:30 
o’clock one day until the following morning. Then I un¬ 
derstood there was another woman to be put on the stand 
yesterday. 
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The Court: What about the other woman? I 

Mr. Richards: We will get her right away. I was won¬ 
dering if your Honor would start this case at 1:30. 

The Court: Yes. 


Mr. Doherty: I object to any further continuances 
matter. 

The Court: I will overrule your objection. 

Mr. Doherty: You will allow me an exception? 
The Court: Yes. 


in the 


Adel M. Bowman, being first duly sworn, testified bn be¬ 
half of plaintiffs, on direct examination, in substanbe, as 
follows: 


That she resided at 4612 8th Street, Northwest, and that 
Caroline Carle, the person named as defendant, wajs her 
mother and also lived at that address; that she last 
58 saw her mother on Tuesday morning, and was asked 
the following question: 


Q. I will ask you whether or not your mother was living 
at 4612 Eighth Street, Northwest, during the year 1931. 


Mr. Doherty: If your Honor please, I do not sep the 
relevancy of that either. They have alleged that there was 
an accident in Florida sometime in December, 1931. 

7 i # 

Whether she lived here in Washington, or where she lived, 
does not make any difference. 

Mr. Richards: I think it does. 

The Court: Very well. 

Mr. Doherty: I note an exception. | 


That her mother lived there sometime during the year 
1931 and knew that her mother had gone to Florid^ but 
didn’t know what year it was; that it was approximately 
three years ago; that the Carle family has an Auburh car 
but didn’t recall what the color was but that the coloi| has 
not changed; that she did know that her mother had a 
friend named Myrtle Maddox and that her mother took 
about two months on her trip to Florida but didn’t know 
where she went there; witness was shown papers identified 
as plaintiff’s exhibits one, two and three and stated that 
she could not identify the signature; that she didn’t know 
where the car was purchased nor who bought it; that she 
did not discuss the case with her mother and never heard 
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her mother mak6 any statement concerning the accident; 
that her mother had packed her suitcase and left home on 
the previous Tuesday morning, without leaving any address 
and that witness did not know where to reach her mother. 

On cross-examination Adel M. Bowman testified, in sub¬ 
stance, as follows: 

That she didn’t know whether the car was her mother’s 
or her father’s. 

On redirect examination witness stated that she didn’t 
know whether the car was registered in her mother’s name. 

That thereafter the following proceedings were had: 

59 Mr. Richards: I will call upon Mr. Doherty again 
to state whether or not Mrs. Carle is in court. If 
she is in court, I will call her. 

Mr. Doherty: That is unfair. Mr. Richards knows she 
is not here. I have given the reason a number of times. 
I have no desire to make out a case for the plaintiff. If 
they ever make out a case against my client, my client will 
be here. I do not think it is fair to be making that same 
statement every time as though there is something wrong 
that I am doing. I have a perfectly legal right, as I believe, 
to do what I am doing, and Mr. Richards knows that. 

Mr. Richards: All I know is what my associates have 
told me you said in this court. I have reason to believe 
that that has happened. 

Joseph Creel Butler, being first duly sworn, testified on 
behalf of plaintiffs, on direct examination, in substance, as 
follows: 

That he was employed in the Recorder of Deeds’ office 
and produced a certain paper which was marked “Plain¬ 
tiffs’ exhibit 3 for identification.” 

The following proceedings were then had in the presence 
of the jury. 

The Court: Have you any objection to this paper? 

Mr. Doherty: Yes, on the ground that there has been no 
proof whatever that that is the signature of Caroline Carle 
or that that is the bill of sale for that Auburn car. 

The Court: I will admit it. You may have an exception. 

Mr. Doherty: I note an exception. 
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(The document previously marked “Plaintiffs’ exhibit 3 
for identification ’ ’ was offered in evidence and marked 
“Plaintiffs’ exhibit 3.”) said exhibit being an original con¬ 
ditional bill of sale dated June 25, 1931, from E. B. 

60 Frazier Motor Company to Mrs. Caroline Cajrle, ad¬ 
dress 4S12 8th Street, N. W., covering an j&uburn 

Custom Sedan, Model 1931, recorded in the office of the 
Recorder of Deeds, June 26, 1931, and acknowledged before 
a notary public by Caroline Carle. 

Mr. Richards: May I submit this to the jury? 

The Court: Just announce what it is. It is a conditional 
bill of sale on an Auburn car, with a certain number, j There 
is no use in reading it. j 

Roscoe V. Rainey, husband of plaintiff, Christine Gainey, 
being first duly sworn, testified on behalf of plaintiffs, on 
direct examination, in substance, as follows: 

That he resided in Miami, Florida, and went to the scene 
of the collision about one hour after and saw his Chevrolet 
in a ditch and then went to Dr. Roper’s office and there saw 
his wife and baby and two ladies and a deputy sheriff 
named Virgil Wright; that he did not know who the two 
women were; that he saw these women about two hours 
later in an Auburn Sedan and Virgil Wright was getting 
out of the car; that the deputy sheriff called one lady Mrs. 
Carle and the other lady Mrs. Maddox; that he took down 
the license number of the car on a piece of paper but didn’t 
know what happened to the piece of paper and only re¬ 
membered a part of the number, and witness was asked: 

i 

Q. What were the license tags? A. I don’t remember 
exactly the number, but it was a “V District of Columbia” 
tag, and it had four numbers on it. I remember that 
much of it. 

I 

Mr. Doherty. Of course, I object and ask that that 
answer, also, be stricken out. j 

The Court: The motion is denied. 

Mr. Doherty: Your Honor will allow me an exception? 

The Court: Yes. ! 

I 

By Mr. Gordon: | 

61 Q. Did you have any conversation with Mrs. Carle 
or with Mrs. Maddox? A. Yes, sir. 


4—6594a 
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Mr. Doherty: I object to that. This witness has not 
shown or identified which one was Mrs. Carle and which 
one was Mrs. Maddox. 

Mr. Richards: Bring them here, and we will identify 
them. 

Mr. Doherty: That is a silly thing to say, Mr. Richards. 
There were two women that he met there- 

The Court (interposing): That is the only way you can 
tell who people are—by addressing them. 

Mr. Doherty: There is no proof that he ever did that. 

The Court: If he does not do that, then the evidence is 
not admissible. You cannot do it all at once. 

Mr. Doherty: All right. Will you let me have an objec¬ 
tion to all of this!line of questioning and grant me an ex¬ 
ception? 

The Court: Yes. 

By Mr. Gordon: 

Q. What conversation did you have? 

The Court: With which one? 

By Mr. Gordon: 

Q. With Mrs. Carle. 

Mr. Doherty: I object to that question as leading. 

The Court: He said he had a conversation with the two 
of them. Now he has been asked to tell which part the one 
or the other took in it. 

Mr. Doherty: He said before that he was present when 
the deputy sheriff was having the conversation with these 
two women. 

The Court: Yes. Now he is asking what these people 
said. 


By Mr. Gordon: 

Q. What did they say? 

Mr. Doherty: My objection goes to that also. 

By Mr. Gordon: 

62 Q. State what the woman said. A. I walked up 
to the car and talked to Mrs. Carle—the one the 
sheriff called Mrs. Carle. 
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Mr. Doherty: I object. Will your Honor alloW me an 
exception to that? ! 

The Court: Yes. 

The Witness: She said she was sorry the accident hap¬ 
pened. I asked her if she was the one who was driving the 
car, and she said she was. 

I 

By Mr. Doherty: 

Q. Mrs. Carle said that to you? A. Yes, sir. 1 I don’t 
remember what all there was said. 

i 

The Court: Tell whatever you remember was $aid. 

By Mr. Richards: 

Q. Tell us all you remember that was said. A. You mean 
what just her and I, or the deputy sheriff. He was stand¬ 
ing there at the time. 

I 

By the Court: 

Q. Tell what either of the women said. A. Miss Mad¬ 
dox, this other lady, didn’t do much talking. 

Mr. Doherty: I object to what Miss Maddox said. 

Mr. Richards: He said she didn’t do much talking. 

Mr. Doherty: I was objecting to the question. 

i 

By the Court: I 

Q. Did this woman whom you are referring to as Mrs. 
Carle say anything else? A. Well, I don’t remember. 

By Mr. Gordon: 

Q. Did you notice whether the car was damaged or not? 
A. Yes, sir. 

Q. What did you see? A. The bumper—the left;bumper 

—bumperette, as it is—it is a short bumper. 

63 Q. Rear or front? A. Rear. 

Q. In what condition was it ? A. It was kind of 
knocked loose. 

Q. Knocked loose from the body? A. Yes, sir, still hang¬ 
ing there. 

i 

Mr. Gordon: You may take the witness. 

Mr. Doherty: If your Honor please, I move that ajLl of the 
testimony of this witness be stricken out. 

5—6594a i 
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The Court: The motion is denied. 

Mr. Doherty: Your Honor will allow me an exception? 

The Court: Yes. 

And on cross-examination testified that the two women 
were dressed in pajamas, and then the following proceed¬ 
ings were had: 

Q. Was the bumperette bent in any particular way. A. 
It was loose, I noticed. 

Q. Did you touch it? A. No. 

Q. Was the bumperette bent in any particular way? A. 
Well, I wouldn’t say. 

Q. The only thing Mrs. Carle said was that she was 
sorry your people were in an accident? A. She said she 
was sorry it happened and hoped they got along all right. 

Q. How did you know that it was Mrs. Carle? A. Be¬ 
cause the deputy sheriff called her that. 

Q. What did she look like? A. She was just a medium- 
built woman. 

Q. What was the color of her hair? A. As I remember, 
it was dark hair. 

Q. Would vou sav it was black? A. I wouldn’t 

V * ft/ 

64 sav exactlv it was black. 

•/ 

Q. How much did this lady weigh? A. I am not a 
very good judge of weight. 

On Friday, January 11, 1935, Julian T. Cromelin, one 
of the attorneys of record for the plaintiffs, being first duly 
sworn, testified on behalf of plaintiffs, on direct examina¬ 
tion, in substance, as follows: 

That he has been a member of the Bar of the District of 
Columbia since 1929, and stated that he had prepared and 
filed the suit papers and had no independent recollection as 
to when the plea was filed and, having his recollection re¬ 
freshed by the record, stated that it was November 4, 1933, 
and thereafter the following proceedings were had: 

By Mr. Richards: 

Q. I will ask you, Mr. Cromelin, whether after this plea 
was filed you had occasion to talk to Mr. Doherty, the at¬ 
torney for the defendant in this case, in connection with 
the pleas and declarations that had been filed up to that 
point? 
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Mr. Doherty: If your Honor please, I object to any of 
this testimony. It has something to do concerning a con¬ 
versation I was supposed to have had with Mr. Cfomelin. 
We have talked the matter over a number of times. 

Mr. Richards: Will you state the grounds of vouir objec¬ 
tion and not what happened ? 

Mr. Doherty: Yes, all right. He says that he made a cer¬ 
tain statement, and I do not remember anything ljke that 
nor do I recall any such statement. j 

I want to say this also: that so far as this case|is con¬ 
cerned, any conversation I had with Mr. Cromelin is ho part 
of this case. If there is anything that comes into this case 
so far as the defendant is concerned, it must be in the plead¬ 
ings and in writing. 


Mr. Richards: May it please your Honor, since the 
65 adjournment of this case yesterday we exhaustively 
searched the authorities before attempting this move, 
and we are prepared at this point, if your Honor so desires, 
to argue the law in support of our contention and in support 
of our position. 

The Court: What are you endeavoring to establish? 


Mr. Richards: We are expecting to establish by this wit¬ 
ness an admission made by Mr. Doherty as the agent of the 
defendant and that this admission was made within the 


ostensible scope of the agency and authority delegated to 
Mr. Doherty to speak on behalf of his client, the defendant. 


Mr. Doherty: If your Honor please, there is a plea filed 
in this case, in which I denied everything that was alleged 
in the declaration. I think that that is final. I do not 


think that we should go into this collateral matter. | 

Mr. Richards: I am ready at this time, your Hohor, to 
submit to you the authorities, if your Honor so desire^ them. 
Before taking this action, we assured ourselves we were 
right. 


The Court: Let me see your authority. 

Mr. Richards: Well, I have not prepared it in any writ¬ 
ten form, but I can state it to your Honor as a general 
proposition. 


(At this point arguments and citations were presented to 
the Court by Mr. Richards and Mr. Doherty, afteii which 
the following proceedings occurred:) 
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The Court: I will allow you to ask the question. 

Mr. Doherty: Your Honor will allow me an exception? 

The Court: Yes. 

Mr. Richards: Will the reporter read the question? 

The Reporter (reading): “Question: I will ask you, Mr. 
Cromeline, whether after this plea was filed you had occa¬ 
sion to talk to Mr. Doherty, the attorney for the defendant 
in this case, in connection with the pleas and declarations 
that had been filed up to that point ? ’ ’ 

66 The Witness: Yes, sir. 

By Mr. Richards: 

Q. Do you recall when it was that you had that conver¬ 
sation, or about when? A. Very shortly after the pleas 
were filed, which I said was November 4,1933. 

Q. This conversation that you had was with Mr. Doherty, 
who was acting as agent and attorney for the defendant? 

Mr. Doherty: I object. 

Mr. Richards: Well, I think that does call for a conclu¬ 
sion. 


Bv Mr. Richards: 

Q. Will you state what was said between vou and Mr. 
Doherty in connection with the plea and declarations that 
had been filed in this case up to that point? A. I had re¬ 
ceived a copy of the plea which had been filed, and within 
a very short time^I think a day or maybe two days there¬ 
after—I had a conversation with Mr. Doherty, and to the 
best of mv recollection I met him around the court house, 

9 / 7 

or possibly it was in his office or mine, but my recollection 
is that I met him in the court house and brought up the mat¬ 
ter of the plea which had been filed by him. 

Q. What was said? A. I said, 4 ‘Neil”—addressing him 
by his first name—“I don’t think this plea you filed is any 
good. You have just pleaded the general issue in this case . 9 9 

I told him, ‘ 4 You know perfectly well this defendant was 
in Florida and was mixed up in this accident. Yet you have 
gone ahead and made a blanket denial . 9 9 

He said, “Don’t get technical. We are not going to make 
any point of those things. We are going to fight this case 
on the liability and the injuries.” 
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Q. What, if anything, was said by you, if; you re- 

67 call? A. I don’t recall any further conversation. I 
recall what I did or did not do thereafter. 

Q. What, if anything, did you do thereafter? A. May I 
look at my pleadings file? I 

Mr. Doherty: I object to what he did thereafter. I 
The Witness: I prepared certain pleadings in connection 
with this case—the next thing I did. 

By Mr. Richards: 

Q. Prior to the conversation with Mr. Doherty and after 
receiving this plea, did you make any preparations to take 
any other legal steps? 

Mr. Doherty: I object. 

The Court: I will sustain the objection. Was there any¬ 
thing else about which you talked to him in this particular 
matter? I 

The Witness: Well, that was the substance of that con¬ 
versation. | 

i 

By Mr. Richards: 1 

Q. Do you recall whether you had any other conversation 
with Mr. Doherty concerning this case? A. Many Conver¬ 
sations over the last two years or more. 

Q. Do you recall when it was before this case starred that 
you had the last conversation with Mr. Doherty concerning 
the issues involved in this case? A. I don’t understand. 
You said before this case started. j 

The Court: The trial. j 

Bv Mr. Richards: 

* 

i 

Q. Before it came into court. A. Yes, sir. 

Q. When was that? A. Wait. I was with him and dis¬ 
cussing things in general with him on the Saturday before 
the trial started. I don’t think we discussed the issues in 
the case. 

Q. So that is in substance all of the conversation 

68 you had with him? 

By the Court: 

Q. Have you related all you said in that conversation? 
Was there anything said then about not getting technical? 
A. He said to me, ‘ 4 Don’t get technical.” j 

I said I was surprised at the plea. 
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Q. Did you tell him the features that you were surprised 
at? A. That is what I did when I said, “You have even 
denied that the lady owns the car and was in Florida, and 
you know that is so,” and those are the points I was raising. 

He said, “Don’t get technical. We are not going to fight 
the case on those points.” 

I had had previous conversations with him before this 
concerning the matter. 

Bv Mr. Richards: 

Q. State those conversations. A. I can’t remember the 
substance of them. 

Mr. Doherty: I object. I do not care about the conversa¬ 
tions other than the fact that it is not material here unless 
it is something pertaining to some admission I made. 

The Court: I do not know what statements he has made. 
I want to know whether there was anything said and what 
was said, if anything. 

Mr. Doherty: Well, he has made that statement already. 

The Court: Well, let me make my statement. I want to 
know whether there was anything said or what was said, if 
anything, as to whether or not the defendant in this case 
was in the accident that is claimed by the plaintiff. He did 
not say anything about that. He has talked in a general 
way. 

The Witness: In this way, your Honor: As I said, I ex¬ 
pressed surprise by saying, “I see you have denied this 
ladv was in an accident and denied that this lady was 
69 in Florida when you know it is a fact.” 

By Mr. Richards: 

Q. What did he say to that? A. That is when he said, 
“Don’t get technical. Don’t go raising those points. We 
are not "denying that. We are going to fight the case on 
the liabilities and the injuries received.” 

The plaintiffs then closed their case and the defendant 
moved for a directed verdict on the grounds that the evi¬ 
dence showed that plaintiff Christine Rainey was guilty of 
contributory negligence; that the plaintiffs had failed to 
prove any negligence on the part of the defendant and had 
failed to identify the defendant as the person driving the 
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I 

car or in any way to connect Caroline Carle, named as de¬ 
fendant, with the Mrs. Carle in Florida, which saiq. motion 
was denied, with an exception, and the defendant then 
rested her case. j 

The Court stated that he would allow the case to go to 
the jury on the first count of the Declaration only, j 

i 

The defendant requested the Court to instruct the jury 
as follows: ! 

“The jury is instructed, as a matter of law, that the plain¬ 
tiffs, in both of the above entitled cases, have failed to 
prove their right of action against the defendant, and your 
verdict must be for the defendant in both cases.” I 

j 

to the denial of which the defendant noted an exception. 

Counsel for defendant at this time asked the Court upon 
what evidence he was permitting the cases to go to the jury 
and the Court stated that he was permitting it to gp to the 
jury on the testimony of Julian T. Cromelin. The Cburt, in 
the absence of the jury, having settled the prayers to be 
given to the jury, then asked counsel for both sides whether 
they had any further evidence to offer, and upoii being 
assured that neither the defendant nor the plaintiff 
70 wished to offer further evidence, the Coiirt an¬ 
nounced that the case would be argued to tlje jury 
on the following Monday morning and that no further tes¬ 
timony would be received from either side, to which coun¬ 
sel for both sides agreed, but shortly thereafter g lady 
about five feet, two inches tall, with red hair, and weighing 
one hundred and nine pounds, entered the courtroom and 
sat with counsel for the defendant, and on Monday, Jan¬ 
uary 14, 1935, the case was argued to the jury and this 
same woman sat in the courtroom. During the course of 
his argument, defense counsel Mr. Doherty pointed to this 
woman and stated to the jury that she was the defendant, 
Mrs. Carle. At the conclusion of the argument, the jury 
retired and returned a verdict for the plaintiff Christine 
Rainey in the sum of Six Thousand Dollars ($6,000.00), and 
for the plaintiff Kathleen Rainey in the sum of Five Hun¬ 
dred Dollars ($500.00). I 

The foregoing is the substance of all the testimony! taken 
before the jury bearing upon the exceptions herein reserved 
on behalf of defendant. ! 
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And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court, before the jury retired to consider 
of its verdict, and because the matters and things herein¬ 
before recited are not matters of record, in order to make 
the same a part 1 of the record herein, which is hereby 
ordered, so that the defendant may have her case reviewed 
on appeal, the defendant, by her attorney, moves the Court 
to sign and seal this, her bill of exceptions, to have the same 
force and effect as if each and every one of said excep¬ 
tions had been separately signed and sealed, which motion 
is granted by the Court; and thereupon the defendant ten¬ 
ders this, her bill of exceptions, and requests the Court to 
sign and seal the same, which is accordingly done, now for 
then, this 5th dav of Nov., 1935. 

71 ' PEYTON GORDON, 

J ust ice. 


Approved: 

JULIAN T. CROMELIN, 

Attorneys for Plaintiffs. 

CORNELIUS H. DOHERTY, 

Attorney for Defendant. 

72 [Endorsed:] Law Nos. 82,534 and 83,438. Chris¬ 
tine Rainev vs. Caroline Carle. Kathleen Rainev, 
an infant, by and through her mother and next friend, 
Christine Rainey, vs. Caroline Carle. Bill of Exceptions. 
Cornelius H. Doherty, Attorney-at-Law, Denrike Building, 
1010 Vermont Avenue, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6594. Caroline Carle, appellant, vs. Christine Rainey. 
No. 6595. Caroline Carle, appellant, vs Kathleen Rainey, 
an infant, &c. United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed Nov. 9, 1935. Henry W. Hodges, 
Clerk. 
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BRIEF OF APPELLANT. 


STATEMENT OF FACTS. 

I 

This is an appeal from a judgment entered in favor 
of the appellee Christine Rainey in the sum of Six 
Thousand Dollars ($6,000.00), and a judgment in ijavor 
of the appellee Kathleen Rainey, an infant, in the sum 
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of Five Hundred Dollars ($500.00), being separate and 
distinct actions at law, based upon the alleged negli¬ 
gence of the appellant, Caroline Carle, and consoli¬ 
dated for hearing (R. 12). 

The Declaration in each of the cases is similar, being 
each in two counts, the first count alleging that Caro¬ 
line Carle operated the car, and in the second count 
alleged that it was operated by an agent of Caroline 
Carle, and the appellant, Caroline Carle, filed a general 
denial to each Declaration. The appellant introduced 
no evidence but relied upon her motion for a directed 
verdict in each case at the close of the testimony intro¬ 
duced by the appellees, as set forth in the Bill of Ex¬ 
ceptions set forth in the record on Pages 33 to 58, which 
discloses that on the 7th day of December, 1931, the 
appellee Christine Rainey, in company with her two 
daughters, Kathleen, a joint appellee, and Mary, were 
traveling in an automobile operated by Christine 
Rainey from Miami to Hollywood, Florida, where they 
lived, and was driving in an easterly direction toward 
Hollywood, on Pembroke Road, traveling at about 
thirty or thirty-five miles an hour, and when about 
thirty feet from the intersection of Hollandale Road 
a car came out in front of Christine Rainey, and 
that she tried to go around in back of the car and as 
she did her left ; fender got hooked in the left fender 
of the other car and it kind of swung her over into 
the sand on the south side of the road, and when she 
hit the sand it swung her back around again, and that 
she did not remember anything after that until she 
came to in the Doctor’s office, and that she was treated 
by Dr. L. E. Roper, and that three months later she 
went to a Dr. Aronovitz, who treated her over a period 
of three years for headaches, pains in her side and 
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nervous trouble, and that her daughter Kathleen sus¬ 
tained a fractured collarbone (R. 35). 

The appellee Christine Rainey testified that she was 
cooking for fourteen men and that she was making 
twentv or twentv-five dollars a week and that shq was 
doing this to help out her husband, which testimony 
was permitted over the objection of the appellant on 
the ground that it appeared from her own testiinony 
that she was doing this to assist her husband, and, for 
that reason, it was the husband alone who could fU e axl 
action for the loss of wages, and subsequently (ft 37) 
the appellee Christine Rainey testified that she P|aid a 
lady, Mrs. Roy Minor, Five Dollars ($5.00) a wqek to 
take her place running the boarding house, and to the 
refusal of the Trial Court to permit the appellant to 
ascertain just what work this woman did, so as to as¬ 
certain whether or not she was doing the same work the 
appellee Christine Rainey was claiming TwentyfFive 
Dollars ($25.00) a week for, the appellant noted her 
exception (R. 37), and further to the refusal of the 
Trial Court to permit counsel for the appellant io in¬ 
terrogate the appellee Christine Rainey concerning an 
abortion performed by Dr. Roper, to connect uj) the 
condition of an abscessed ovary, alleged to have been 
due to the accident, counsel for the appellant not^d an 
exception (R. 39). 

The appellee Christine Rainey further testified; that 
she traveled this road approximately two or three times 
a week and that she had no knowledge whatever of this 
side road from which the other car came, and that it 
was impossible to see this side road, or a car coining 
out, because of the high weeds at that intersection. 

The appellee’s daughter Mary testified that they 
were not traveling more than twenty-five or thirty 
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miles an hour when the Auburn came out slowly when 
the appellee’s car ^vas approximately thirty or thirty- 
five feet from the intersection, and that her mother 
tried to get behind it and hit the back bumper. 

The appellees called Roscoe V. Rainey, the husband 
of the appellee Christine Rainey, who testified, over the 
objection of the counsel for the appellant (R. 49), that 
he talked to a lady whom the Deputy Sheriff, Virgil 
Wright, called Mrs. Carle, who stated (R. 51) that she 
was sorry the accident happened, and who stated, in 
answer to a question put by Roscoe V. Rainey, that she 
was driving the car, and the appellees introduced a 
document marked ‘ i Plaintiffs exhibit 3”, said exhibit 
being an original conditional bill of sale dated June 21, 
1931, from E. B. Frazier Motor Company to Mrs. Caro¬ 
line Carle, covering an Auburn Custom Sedan, and fur¬ 
ther showed by Adel M. Bowman, appellant’s daughter, 
that the appellant was in Florida but did not know 
what year it was, although she thought it was approxi¬ 
mately three years before. 

The appellees also called as a witness for themselves 
Cornelius H. Doherty, the attorney for the appellant, 
who was questioned, among other things, concerning 
the identification of the appellant, and was asked 
whether or not he had made a statement that he would 
make no point concerning the identification of the ap¬ 
pellant, and which he denied (R. 43), and subsequently 
the appellees called Julian T. Cromelin, one of the at¬ 
torneys for the appellees, who testified, over the objec¬ 
tion of the appellant (R. 53) that any statement of ap¬ 
pellant’s attorney that would be permitted in evidence 
in the case must be in the pleadings and in writing, 
that he had a conversation with Mr. Doherty and to the 
best of his recollection he met him around the Court 
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house or possibly it was in Mr. Doherty’s office ;or in 
his own, after a certain plea was filed by the Appel¬ 
lant, and stated to counsel for the appellant: “I don’t 
think this plea you filed is any good. You havA just 
pleaded the general issue. You know perfectly; well 
this defendant was in Florida and was mixed up in this 
accident. Yet you have gone ahead and made a blanket 
denial,” and Mr. Doherty replied: * 4 Don’t get techni¬ 
cal. We are not going to make any point of those 
things. We are going to fight this case on the liability 
and the injuries,” and that this was the only conver¬ 
sation he had concerning these points. 

The record discloses that the trial in these cases com¬ 
menced on the 7th day of January, 1935, and that on 
the 8th day of January, 1935, the appellees issued a 
subpoena for the appellant, after indicating to the 
Court and before the jury (R. 41) that counsel for the 
appellant had assured counsel for the appellees th$t he 
would have the appellant present in Court, which!was 
denied. Counsel for the appellant stated that he would 
have the appellant present in Court whenever the ap¬ 
pellees made out a case sufficient to warrant the matter 
being presented to the jury, and the Court continued 
the case on the various davs between the 7th and 14th 
days of January, 1935, to permit counsel for the ap¬ 
pellees to endeavor to produce the appellant in Court 
as a witness, and further, before the jury, called c<j>un-‘ 
sel for the appellant and threatened him with contepapt 
of Court for his failure to state where the appellant 
might be reached, and the further statements of the 
Court (R. 44, 45), to the effect that once a defendant 
was served as a defendant in a cause that the presence 
of the defendant could be enforced by contempt And 
that it was not necessary to issue a subpoena for his 
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presence, and the various continuances and statements 
in the presence of the jury were objected to, and on 
the 10th day of January, 1935, the appellant (R. 47) 
objected to any further continuance of the matter on 
the ground that it was prejudicial to the appellant be¬ 
fore the jury and that an exception was noted to the 
Court’s failure to sustain the objection. At the close 
of the appellees’ case the appellant moved for a di¬ 
rected verdict on the grounds that the evidence showed 
that the appellee Christine Rainey was guilty of con¬ 
tributory negligence; that the appellees had failed to 
prove any negligence on the part of the appellant and 
had failed to identify the appellant as the person driv¬ 
ing the car, or in any way to connect Caroline Carle, 
named as the defendant, with the Mrs. Carle in Florida, 
and the appellant indicated her intention to stand up¬ 
on the motion for the directed verdict (R. 57), and the 
Court stated that he permitted the case to go to the 
jury on the testimony of Julian T. Cromelin, and the 
jury returned a verdict in favor of Christine Rainey in 
the sum of Six Thousand Dollars ($6,000.00), and in 
favor of Kathleen Rainev in the sum of Five Hundred 
Dollars ($500.00), and, a motion for a new trial being 
overruled, the judgments were entered on the verdicts, 
and from these judgments this appeal is prosecuted. 

ASSIGNMENTS OF ERRORS. 

1. The Court erred in permitting the appellee Chris¬ 
tine Rainey to proceed without the pre-payment of 
costs. 

2. The Court erred in refusing to permit counsel for 
the appellant to question appellee Christine Rainey 
concerning an operation for abortion. 


3. The Court erred in refusing to permit counsel for 
the appellant to examine appellee Christine Rainey 
concerning a lady employed to do her work. 

| 

4. The Court erred in permitting Roscie V. Rainey, 
a witness for the appellees, to testify concerning a con¬ 
versation alleged to have been had with Mrs. Carle. 

I 

5. The Court erred in denying appellant’s motion to 

strike the testimony of the witness Roscoe V. Rainey. 

| 

6. The Court erred in permitting Julian T. Orom- 

elin, attorney for the appellees, to testify as to alleged 
conversations and admissions had with counsel for 
the appellant. j 

7. The Court erred in denying appellant’s motion 
to strike Julian T. Cromelin’s testimony. 


8. The Court erred in denying appellant’s motion 
for judgment on Thursday, January 10, 1935, oh the 
ground of appellee’s failure to orderly proceed with 
the trial of the case. 

j 

9. The Court erred in overruling appellant’s objec¬ 
tion to any further continuances on Thursday, Janu¬ 
ary 10, 1935. 


10. The Court erred in permitting the appellees to 
introduce in evidence appellee’s Exhibit No. 3, being 
a Conditional Bill of Sale on an Auburn car, wjith a 
certain number, without any proof whatever of the 
signature of Caroline Carle. 


11. The Court erred in denying appellant’s mbtion 
for a directed verdict in each of the above entitled 
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12. The Court erred in denying appellant’s instruc¬ 
tion for an instructed verdict for the appellant in each 
case. 

13. The Court erred in denying appellant’s motion 
for a new trial on the ground that the appellant was 
prejudiced by reason of the failure of one of the 
jurors to properly answer questions put to him on the 
voir dire. 

14. The Court erred in denying appellant’s motion 
for a new trial on the ground that appellant was prej¬ 
udiced by reason of certain acts of the Court and coun¬ 
sel for the appellees—occurring in the presence of the 
jury. 

ARGUMENT. 

The Court Erred in Permitting the Appellee to Pro¬ 
ceed Without the Pre-Payment of Costs. 

On the 17th day of May, 1933, it appearing that 
Christine Rainey was a non-resident of the District 
of Columbia, an oral motion was made to require the 
appellee Christine Rainey to deposit security for costs, 
and on the 17th day of May, 1933, an order was en¬ 
tered requiring the appellee Christine Rainey to put 
up security in the sum of One Hundred Fifty Dollars 
($150.00) (R. 7), and thereafter, on the 14th day of 
July, 1933, after the end of the term of Court in which 
the order was entered, the appellee Christine Rainey 
filed a motion to proceed in forma pauperis, and on the 
3rd day of October, 1933, two terms removed from the 
term in which the original order for security for costs 
was entered, the Court entered another order permit¬ 
ting the appellee Christine Rainey to prosecute her 
cause without the payment of further costs, or the giv- 
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ing of security therefor, and a special appeal to this 
Court was denied on the 3rd day of November,! 1933, 
and it is the contention of the appellant that the Trial 
Court erred in permitting the appellee Christine 
Rainey to proceed without giving security for! costs 
in accordance with the order entered on the 17th day 
of May, 1933, for the reason that the said order had 
become final by the expiration of the term within which 
the order was entered. 

Section 8, Title 10 of the 1929 Code of Laws of the 
District of Columbia, provides as follows: 

“Any citizen of the United States entitled to 
commence any suit or action, civil or criminal, in 
any court of the United States, may, upon the or¬ 
der of the court, commence and prosecute or de¬ 
fend to conclusion any suit or action * * * with¬ 
out being required to prepay fees or costs Or for 
the printing of the record in the appellate i court 
or giving security therefor, before or after bring¬ 
ing suit or action, * * * upon filing in said court 
a statement under oath in writing, that because of 
his poverty he is unable to pay the costs of said 
suit or action * * * or to give security for the same, 
and that he believes he is entitled to the rbdress 
he seeks * * * and setting forth briefly the nature 
of his alleged cause of action. * * * ” (Act of June 
25, 1910, 36 Stat. 866, C. 435; June 27, 19$2, 42 
Stat. 66, C. 246.) 

And it is respectfully submitted that the affidavit^ filed 
by the appellee Christine Rainey (R. 8, 9) do nc^t set 
forth sufficient facts to overcome the definite order of 
the Court requiring the appellee Christine Rainey to 
put up security in the sum of One Hundred and Fifty 
Dollars ($150.00), because by the filing of an action in 
the District of Columbia by the appellee Christine 
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Rainey the burden was placed upon the appellant to 
bring witnesses from without the jurisdiction of the 
District of Columbia, and in order to enforce their ap¬ 
pearance in the Courts of this jurisdiction it would be 
necessary that the appellant advance various costs in 
order to insure the presence of the witnesses here, and 
it was to protect the defendant in such cases as these 
that Section 6, Title 10 of the Code of the District of 
Columbia, complete to March 4, 1929, was promul¬ 
gated, a part of which said Section is as follows: 

4 ‘The defendant in any suit instituted by a non¬ 
resident of the District of Columbia, or by one 
who becomes such after the suit is commenced, 
may, upon notice served on the plaintiff or his at¬ 
torney, at any time after service of process on the 
defendant, require the plaintiff to give security 
for all costs and charges that may be adjudged 
against him on the final disposition of the cause. 
But such right of the defendant shall not entitle 
him to delay in pleading, and his pleading before 
the giving of such security shall not be deemed a 
waiver of his right to require such security for 
costs. In case of non-compliance with the fore¬ 
going requirements, within a time to be fixed by 
the court, judgment of non-suit or dismissal shall 
be entered. The security required may be by an 
undertaking, with security, to be approved by the 
court, or by a deposit of money in amount to be 
fixed by the court. ’ ’ 

And to permit the appellee Christine Rainey to pro¬ 
ceed without the pre-payment of costs would be giving 
to this Section of the Code an interpretation that the 
framers of the Statute did not have in mind. It ap¬ 
pears that a proper interpretation of this Section of 
the Code was that it was to protect defendants who are 
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sued by non-resident parties and who would l})e re¬ 
quired to expend sums of money in order to properly 
prepare their defense, and that the only fees and costs 
referred to by the Section of the Code permitting par¬ 
ties to proceed in forma pauperis were the fees and 
costs which the plaintiff was required to pay into Court 
and did not in any way refer to the costs the defendant 
might be required to expend, and for which he was en¬ 
titled to be secured. j 

In Boyle v. Great Northern Ry., 63 Fed., at page 539, 
an action for personal injuries caused by negligence, 
the Court, after remarking* that after a contract has 
been made with counsel for a pecuniary interest hi a 
law suit, the case is carried on partially for theif ben¬ 
efit and if they are able to pay the expenses of the lit¬ 
igation it is unjust for the Court to allow the litigation 
to go on for their benefit without expense, on the pre¬ 
text that the plaintiff is unable to pay, said: “I! shall 
require a showing that plaintiff is unable to pay or se¬ 
cure costs and that there is no person interested, by 
contract or otherwise, in the cause of action, or en¬ 
titled to share in the recovery, who is able to pay or 
secure the costs .’ 9 

In Phillips v. Louisville etc. Ry. Co., 153 Fed. 795, 
the Court refused to permit the plaintiff to proceed in 
forma pauperis without a showing that plaintiff Is at¬ 
torney was also unable, because of poverty, to post 
security for costs, and in Esquihel v. Atchison, T\ and 
S. F. Ry. Co., 200 Fed. 863, the Court said: “The show¬ 
ing to be complete must be to the effect, not only;that 
the plaintiff herself is unable to furnish security^ but 
that all persons interested in the result of the suit 
must likewise be shown to be thus unable to furnish 
the security”, and in re: Collier in the District Court 
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of the Western District of Tennessee, 93 Fed., 191, the 
Court said that it must be shown that counsel are act¬ 
ing gratuitously before the party will be permitted to 
proceed in forma pauperis, and it is, therefore, re¬ 
spectfully submitted that the Trial Court erred in per¬ 
mitting the appellee Christine Rainey to proceed with¬ 
out posting security for costs in accordance with the 
order entered on May 17, 1933 (R. 7). 

The Court Erred in Refusing to Grant Appellant’s 

Motion for a New Trial. 

The record (R. 34) discloses that the jurors were 
examined on their voir dire, and, among other ques¬ 
tions, counsel for the appellant asked the following 
question: “Have any of you ladies and gentlemen ever 
been a plaintiff or a defendant in a damage suit?”, to 
which question there was no audible response, and 
then asked: “Have any members of your family been 
a plaintiff or a defendant in a suit of this type?”, and 
one of the prospective jurors replied: “My wife, who 
was injured last week”, and he stated his name was 
Guy M. Alexander, and counsel for appellant used only 
one of the four strikes permitted, and struck the 
Venireman, Guv M. Alexander, and thereafter, after 
a verdict had been returned in this cause in favor of 
the appellees, counsel for the appellant was advised 
that one Lester L. Charlton had been a defendant in 
two Supreme Court cases, and this fact was set forth 
in the form of an affidavit (R. 15), and the appellees, 
in response, filed the affidavit of Lester Charlton, who 
admitted that he had been a defendant in these cases, 
but that this fact had not influenced nor prejudiced 
him in favor or against either of the parties. 
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It is the contention of the appellant that she is en¬ 
titled to examine the prospective jurors on their voir 
dire and that she is entitled to honest answers, aind to 
assume that any silence on the part of the jurors \k>uld 
constitute an answer in the negative when an affirma¬ 
tive answer is required by the question. It is appar¬ 
ent, from the action of counsel for the appellant in 
striking the only juror who did answer, that he dejsired 
to obtain jurors whose minds were unbiased in 
any way, for it does not appear whether the wife of 
Guy M. Alexander was to be a plaintiff or a defendant, 
and the appellant had the right to know whether or 
not any other members of the panel had been plaintiffs 
or defendants. j 

It cannot be stated that the appellant was negligent 
in not obtaining this information from this juror, for 
she used the only available method of obtaining this 
information, and, by reason of the failure of the juror 
to disclose honestly the facts within his own knowl¬ 
edge, the appellant was prejudiced. 

The only two occasions on which this question has 
come up in the District of Columbia was in the ease 
of Coles v. Halstead, 56 Washington Law Reporter, 
page 556, a District Supreme Court decision, where 
the jurors were asked, on their voir dire, as to whether 
any of them had been required to pay alimony or were 
then paying alimony, and the Court felt that the fail¬ 
ure of one of the jurors to disclose the fact that he had 
been required to pay alimony 'pendente lite and had 
thereafter made a settlement with his wife of all prop¬ 
erty and financial rights between them is prima facie 
sufficient to show that such juror was prejudiced 
against actions having for their object the enforce¬ 
ment of alimony decrees, and a new trial was granted, 
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and in the case of the United States v. Dixon, 57 "Wash¬ 
ington Law Reporter, page 441, a District Supreme 
Court decision, on a motion for a new trial on the 
ground that a juror concealed from the Court the fact 
that he had sat in an earlier case in which the Court 
found it necessary to set aside the verdict, although 
questioned by the Court before his acceptance as a 
juror as to whether or not he had sat in the earlier 
case, it was held that such concealment vitiated the 
verdict in the c&se, and a new trial was granted. 

The jurors are sworn and they know that they are 
to answer questions put to them by counsel in a truth¬ 
ful manner, and if they do not hear the question it is 
their duty to request that it be repeated, for it would 
be unfair to permit a person to say that he did not 
hear the question when it was his duty to hear, and 
the Court should presume that the juror wilfully con¬ 
cealed these facts, and it is, therefore, respectfully 
submitted that the appellant was prejudiced by reason 
of the failure of the juror, Lester L. Charlton, to prop¬ 
erly answer the questions put to him on his voir dire, 
and that the Court abused its discretion in refusing 
to grant a new trial. 

Another one of the principal grounds relied upon by 
the appellant in her motion for a new trial was that the 
appellant was prejudiced by reason of certain acts of 
the Court and counsel for the appellees, which 
occurred in the presence of the jury. 

This case ordinarily should not have taken over a 
day and a half to try but it was commenced on the 7th 
day of January, 1935, and was finally disposed of on 
the 14th day of January, 1935, and during this period 
of time very little testimony was taken, but most of the 
time was taken up in the Court’s stating that it was 
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the duty of counsel for the appellant to bring tie ap¬ 
pellant to Court, and that he would continue the case 
until such time as the appellant was brought into Court, 
and further (R. 43) the Court stated to Mr. Richards, 
one of the counsel for the appellees, that he would put 
counsel for the appellant on the stand the following 
morning if he did not give the information, and on 
Wednesday, January 9, 1935, counsel for the appellant 
was put on the stand and questioned concerning the 
whereabouts of the appellant, and then again, in the 
presence of the jury (R. 44, 45), the Court said that 
it was the duty of counsel for the appellant to ;bring 
the appellant to Court, and further, during the entire 
case, counsel for the appellees, ably assisted by the 
Court, in the presence of the jury, continually referred 
to the failure of the appellant to be present in Court. 

It is respectfully contended that the mere service of 
a summons on a defendant in an action does nbt re¬ 
quire that defendant to be present in Court if he de¬ 
sires to remain away, and if the plaintiff, in any such 
action, desires the testimony of the defendant he must 
necessarily know this prior to the actual trial Of the 
case and should enforce the presence of the defendant 
in the mode permitted by our practice, and that j is by 
subpoena. 

So far as the ownership of the car and identity of 
the appellant was concerned in the instant cash, the 
appellant could have no reason to believe or knoVr that 
the appellees would not be in a position to shovf who 
was the owner of the car which struck the car operated 
by the appellee Christine Rainey, and the identity of 
the driver, for by merely proving the registration! num¬ 
ber of the car and showing by the records of the I'raffic 
Director who was listed as the owner of that car 'V’ould 
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be sufficient to prove the ownership and it 'would he 
then presumed that the car was being operated by the 
owner of her agent. This was not a case of a hit and 
run driver, for the driver of the car which was alleged 
to have been in collision with the car operated by the 
appellee Christine Rainey brought Christine Rainey 
and her children to the Doctor’s office in Hollywood 
and hung around approximately a couple of hours, 
and that the operator of the car talked to the husband 
'of the appellee Christine Rainey in the presence of the 
Deputy Sheriff, Virgil Wright, and that the appellees 
would have had sufficient opportunity to have obtained 
the name and address of the owner and operator of the 
car and also the registration number, and it is respect¬ 
fully submitted that the appellant was prejudiced by 
reason of the action of the Trial Court and the conduct 
of the counsel for the appellees, covered fully in the 
record at pages 34 to 58, and that the Trial Court 
abused its discretion in refusing to grant appellant’s 
motion for a new trial. 

The Court Erred in Refusing to Direct a Verdict for 

the Appellant. 

The appellees in their Declaration alleged (R. 3) 
that the appellant did carelessly and negligently fail 
and neglect to drive, operate and propel said Carle 
automobile in a careful and cautious manner, and did 
carelessly and negligently fail and neglect to keep said 
automobile under control, and did carelessly and negli¬ 
gently fail and neglect to have due regard for the 
rights and safety of the appellees, and did carelessly 
and negligently fail and neglect to drive, operate and 
propel said automobile in such a manner as not to 
cause, permit or allow the same to cause damage to the 
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said Rainey automobile, and did carelessly and Negli¬ 
gently fail and neglect to drive, operate and propel 
said Carle automobile in such a manner as not to cguse, 
permit or allow said Carle automobile to collide with 
the said Rainey automobile, and did carelessly and| neg¬ 
ligently fail and neglect to keep a proper lookout for 
the said Rainey automobile, and did carelessly! and 
negligently fail and neglect to give proper, suitably and 
timely notice and warning of the approach of j said 
Carle automobile at the intersection, and did carelessly 
and negligently fail and neglect to exercise emergency 
control of said Carle automobile at said time, and in 
support of these allegations the appellee Christine 
Rainey (R. 34) stated that she was proceeding on 
Pembroke Road toward Hollywood, a road whicli she 
traversed approximately three or four times a yreek, 
traveling thirty or thirty-five miles an hour, and when 
thirty feet from the intersection of Hollandale Road, 
the appellee Christine Rainey not knowing anything 
about the intersection, and not being able to se^ the 
intersection because the weeds were six or seven feet 
high at that point, a car came out slowly from Hol¬ 
landale Road and stopped in the middle of Pembroke 
Road and that she tried to go around in back of the 
car and as she did her left fender got hooked in the 
left fender of the other car and it kind of swung her 
over into the sand on the south side of the road, land 
when she hit the sand it swung her back around again 
and that she did not remember anything after that 
until she came to in the Doctor’s office, and Mary 
Rainey (R. 40) testified that her sister, Kathleen, was 
talking with her mother and that her mother wen|t to 
get groceries and was a bit late getting back, and that 
after the collision the Carle automobile proceeded 




18 


about fifty feet up Pembroke Road, and Roscoe V. 
Rainey (R. 52), after stating that the left bumperette 
of the Carle automobile was damaged, stated that he 
noticed it was loose but that he did not touch it and 
that he wouldn’t say that the bumperette was bent in 
any particular way. There is not any testimony what¬ 
ever that the car which collided with the Rainev car 
was damaged sufficient to show that it caused the in¬ 
jury to the Rainey car and there is no testimony on 
the part of the appellees that the appellee Christine 
Rainey, in the exercise of reasonable care on her part, 
could not have stopped the car within the thirty or 
thirty-five feet, nor is there any testimony to show 
that there was not sufficient room for the Rainev car 
to pass in back of, or to the side of, the Carle automo¬ 
bile, and conceding that the Carle car did stop, after it 
was half-way across the road, the testimony of E. W. 
Barber (R. 41) shows that Pembroke Road is a through 
highway, thirty-five to forty feet wide, and that Hol- 
landale Road, out of which the Carle automobile came, 
was only half as wide, and after the Carle automobile 
came out and was half-way across the road there cer¬ 
tainly was sufficient room for the Rainey automobile 
to pass if the driver exercised any reasonable degree 
of care. 

It is respectfully submitted that the mere happening 
of the accident was not sufficient to require the appel¬ 
lant to introduce testimony to show who was to blame 
for the collision, and the testimony definitely discloses 
no negligent act on the part of the appellant other 
than that the car was operated slowly into Pembroke 
Road, and the evidence discloses that the proximate 
cause of the injury to the appellees was the failure of 
Christine Rainey to bring her car to a stop or to so 
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operate the automobile to avoid colliding with! the 
Carle automobile, for she does not say that she! did 
not have sufficient room to pass the Carle automobile. 

The appellees alleged that Caroline Carle or| her 
agent was operating the car at the time of the collision 
but there is no testimony concerning the registration 
of the car, the ownership of the car nor the operator 
of the car, other than the testimony of Rosco^ V. 
Rainey (R. 50) that he talked to the woman the Deputy 
Sheriff called Mrs. Carle, and that she said that ! she 
was sorry that the Raineys were hurt and that she iwas 
operating the car. There is no connection between the 
woman the Deputy Sheriff called Mrs. Carle and the 
appellant in this case, Caroline Carle, and the appel¬ 
lees were required to adduce evidence to prove these 
facts, and it appears that they have introduced no Evi¬ 
dence from which the Court could say that the car )vas 
owned and operated by the appellant, Caroline Carle, 
and it is respectfully submitted that the Trial Court 
should have directed a verdict for the appellant. 


The Court Erred in Permitting Julian T. Cromelin to 
Testify as to Alleged Conversations and Admis¬ 
sions Had With Counsel for the Appellant. ! 

The appellees called Cornelius H. Doherty, attorney 
for the appellant, as their witness, and he was ques¬ 
tioned whether or not he had ever told Mr. Cromelin, 
attorney for the appellees, that he would make no 
point so far as the identification of the appellant was 
concerned, and denied that he ever made any such 
statement (R. 43), and thereafter the appellees called 
as their witness Julian T. Cromelin, who testified, 
over the objection of counsel for the appellant, and to 
which an exception was noted (R. 53), that he had a 
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conversation with Mr. Doherty some time after the 
plea was filed, and to the best of his recollection he 
met Mr. Doherty around the Court house or possibly it 
was in Mr. Doherty’s office or in his own, but his recol¬ 
lection was that he met Mr. Doherty in the Court house, 
and talked to him concerning the plea, and further 
said: “You know perfectly well this defendant was in 
Florida and was mixed up in this accident. Yet you 
have gone ahead and made a blanket denial”, and 
that Mr. Doherty said: “Don’t get technical. We are 
not going to make any point of those things. We are 
going to fight this case on the liability and the in¬ 
juries.” 

This testimony was objected to on the ground that 
any such admission, if at all, should be brought into 
the case by pleadings or in writing. 

It was to prevent such a condition as this that Law 
Rule 18 of the Supreme Court of the District of Colum¬ 
bia was promulgated, said Rule being as follows: “All 
stipulations and agreements in a cause shall be invalid, 
unless the same be reduced to writing and signed by 
the parties or their counsel.” In the case of In re: 
Morris Metal Products Corporation, 4 Fed. (2nd) 1003, 
is the following definition of a stipulation: “A stipu¬ 
lation is an agreement between counsel respecting busi¬ 
ness before the Court. ’ ’ 

To permit counsel in a cause to testify as to any 
conversation had between the parties, where it would 
bring into question before the jury the relative weight 
of the veracity of counsel, is what was expected to be 
prevented by Law Rule 18. To permit any such prac¬ 
tice is a vicious and an unethical mode of procedure. 
In the instant case, we have a person who merely states 
that he remembers a conversation but does not remem¬ 
ber when or where it was, with the only statement 



21 


being that the conversation was had some time after 
the appellant filed her plea, and it appears (R. 12) that 
one plea was filed on November 6, 1933, and tl^at an¬ 
other plea was filed on the 15th day of January* 1934, 
(R. 34), both pleas being substantially the same, and 
both pleas being general denials, and not being bad 
as contended by counsel for the appellees, and the rec¬ 
ord discloses nothing concerning any such conversation 
prior to the second day of the trial and about th6 time 
the appellees had finished their case, and when it defi¬ 
nitely appeared that the appellees were unable to make 
out any case against the appellant. To permit such 
practice as this would be to permit an unscrupulous 
attorney, who has failed to make out a case through his 
own negligence, or through the weakness of his case, 
to take the stand and testify that counsel for the defen¬ 
dant had made some admission which would be i suffi¬ 
cient to permit a case to go to the jury, and the Court, 
in the instant case, permitted these cases to go to the 
jury on the testimony of Julian T. Cromelin (R. 5|7). 

There is another reason which makes the testimony 
of Julian T. Cromelin inadmissible, and it is this!: the 
appellees called Cornelius H. Doherty as their witness 
(R. 43) and then, without laying any foundation for 
impeaching the testimony of Cornelius H. Doherty, 
over the objection of counsel for the appellant, to 
which an exception was noted, called Julian T. Crbme- 
lin who testified to the facts previously stated, and it is 
respectfully submitted that a foundation should be laid 
before such testimony could be introduced in evidence. 

This Rule was apparently first promulgated in 1829 
in the case of Angus v. Smith , Moo & M, 474, in which 
case Chief Justice Tindal stated as follows: “You 
must ask him as to the time, place, and person involved 
in the supposed contradiction; it is not enough to ask 




22 


him the general question whether he has ever said so 
and so.” 

This Rule has been followed in all the Federal 
Courts and, in 1073a of the Annotated Code of the Dis¬ 
trict of Columbia, now Section 21 of Title 9, Page 109, 
of the Code of Laws of the District of Columbia, is the 
following: 

“Sec. 1073a. Whenever the court shall be satis¬ 
fied that the party producing a witness has been 
taken by surprise by the testimony of such wit¬ 
ness, such party may, in the discretion of the court, 
be allowed to prove, for the purpose only of af¬ 
fecting the credibility of the witness, that the wit¬ 
ness has made to such party or to his attorney 
statements substantially variant from his sworn 
testimony about material facts in the cause; but 
before such proof can be given the circumstances 
of the supposed statement sufficient to designate 
the particular occasion must be mentioned to the 
witness, and he must be asked whether or not he 
made such statements and if so allowed to explain 
them.” 

This Section of the Code was directly passed upon in 
the case of Gordon v. United States, 53 Appeals, Page 
156, in which said case the Court stated as follows: 

“The defendants offered to prove by a witness 
that, in a conversation between Chase and their 
counsel, Chase stated that he had not seen Rufus 
Gordon for three or four years, and that he knew 
nothing about the killing of Miller. The offer was 
objected to, and the objection was sustained on the 
score that no proper foundation had been laid for 
the question which preceded the offer. Chase had 
not been specifically interrogated with respect to 
the matter when he was on the stand. It is a well- 
settled principle that a witness cannot be discred- 
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ited or his hostility or bias shown by proving state¬ 
ments made by him outside of court which do not 
harmonize with the statements made by him, on the 
witness stand, until his attention has been called 
specifically to the former statements, with partic¬ 
ularity as to time, place, and circumstance, $o that 
he can deny or explain them. Chicago, Milwaukee 
& St. Paul Railway Co. v. Artery, 137 U. S. 507,11 
Sup. Ct. 129, 34 L. Ed. 747; The Charles Morgan, 
115 U. S. 69, 5 Sup. Ct. 1172, 29 L. Ed. 316; Avers 
v. Watson, 132 U. S. 394,10 Sup. Ct. 116, 33 L. Ed. 
378. Chase was in court. No application was 
made for leave to recall him, for the purpbse of 
laying the proper foundation, after the coutt had 
sustained the objection. There was no erfor in 
the ruling.’’ 

In Smith v. United States, 57 Appeals, Page 72, this 
Section was again brought before the Court of Ap¬ 
peals, and the Court, at Page 72, stated as follows: 

i 

“Section 1073a of our Code provides that, when¬ 
ever the court shall be satisfied that the party pro¬ 
ducing a witness has been surprised by his testi¬ 
mony, that party, in the discretion of the court, 
may be allowed to prove, for the purpose pf af¬ 
fecting the credibility of the witness, that hb has 
made to such party or to his attorney statements 
substantially variant from his sworn testimony 
on material facts in the case, but that, before! such 
proof can be given, the circumstances of the; sup¬ 
posed statement, sufficient to designate the par¬ 
ticular occasion, must be mentioned to the witness, 
and he must be asked whether or not he made such 
statements, and be given an opportunity to explain 
them. This section of the Code merely reduced to 
concrete form the established rule.” 

I 

In the case of The Charles Morgan, 115 United 
States, at Page 77, is the following: I 
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“The rule is, that the contradictory declarations 
of a witness, whether oral or in writing, made at 
another time, cannot be used for the purpose of 
impeachment until the witness has been examined 
upon the subject, and his attention particularly 
directed to the circumstances in such a way as to 
give him full opportunity for explanation or excul¬ 
pation, if he desires to make it. Conrad v. Griffey, 
16 How r . 38, 46.” 

In the case of Railway v. Artery, 137 United States, 
at Page 519, is the following: 

“We think the Circuit Court erred in laying it 
down as a rule, that a written statement signed by 
a witness and admitted by him to have been so 
signed cannot be used in cross-examining him as 
to material points testified to by him; and in an¬ 
nouncing it as a further rule, that the only way to 
impeach a witness by showing contradictory state¬ 
ments made by him, is to call as a witness the per¬ 
son to whom or in wiiose presence the alleged con¬ 
tradictory statements were made. The founda¬ 
tion must be first laid for impeaching a witness, by 
calling his attention to the time, place and circum¬ 
stances of the contradictory statements, whether 
they were in writing or made orally; and the court, 
in the present case, excluded that from being 
done.” 

The Court stated the following concerning this Pule 
in the case of Ayers v. Watson, 132 United States, at 
Page 404: 

“The circumstances under which the former 
statements of a witness in regard to the subject 
matter of his testimony when examined in the 
principal case can be introduced to contradict or 
impeach his testimony, are well settled, and are 
the same whether his testimony in the principal 
case is given orally in court before the jury or is 
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taken by deposition afterwards read to theni. In 
all such cases, even where the matter occufs on 
the spur of the moment in a trial before a jury, 
and where the objectionable testimony may! then 
come for the first time to the knowledge of thle op¬ 
posite party, it is the rule that before thosS for¬ 
mer declarations can be used to impeach or contra¬ 
dict the witness, his attention must be called to 
what may be brought forward for that purpose, 
and this must be done with great particularity as 
to time and place and circumstances, so that he 
can deny it, or make any explanation, intended to 
reconcile what he formerly said with what he is 
now testifying. While the courts have been some¬ 
what liberal in giving the opposing party an oppor¬ 
tunity to present to the witness the matter in which 
they propose to contradict him, even going so far 
as to permit him to be recalled and cross-exam¬ 
ined on that subject after he has left the stahd, it 
is believed that in no case has any court deliber¬ 
ately held that after the witness’ testimony has 
been taken, committed to writing and used ih the 
court, and by his death he is placed beyond the 
reach of any power of explanation, then in another 
trial such contradictory declarations, whether by 
deposition or otherwise, can be used to impeach his 
testimony. Least of all 'would this seem to be ad¬ 
missible in the present case, where three trials had 
been had before a jury, in each of which the ^ame 
testimony of the witness Johnson had been intro¬ 
duced and relied on, and in each of which he! had 
been cross-examined, and no reference made to his 
former deposition nor any attempt to call hi$ at¬ 
tention to it. This principle of the rule of j evi¬ 
dence is so well understood that authorities are 
not necessary to be cited. It is so well stated, iwith 
its qualifications and the reasons for it, by I Mr. 
G-reenleaf in his work on Evidence, vol. j, in 
§§ 462 and 464 inclusive, that nothing need be 
added to it here except a reference to the decisions 
cited in his notes to those sections.” 
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The Court in this case, when questioned concerning 
upon what evidence he was permitting the case to go to 
the Jury, stated that it was based upon the testimony 
of Mr. Cromelin, and it is respectfully submitted that 
in the case of Johnson v. Newton, 58 Appeals, at page 
120, the Court stated, in referring to Section 1073a of 
the Code, that even in the event that the testimony is 
received in evidence it could be received only for the 
purpose of affecting the credibility of the witness and 
would have no probative effect, so that there could 
have been no evidence upon which to submit this case 
to a Jury, and it is respectfully submitted that the 
Trial Court erred in permitting Julian T. Cromelin to 
testify as to the alleged conversation with Cornelius 
H. Doherty. 

The Court Erred in the Admission and Exclusion of 
» Certain Evidence. 

Christine Rainey (R. 36) stated that she was making 
twentv to twenty-five dollars a week boarding fourteen 
men at the time she sustained her injuries, and on 
cross-examination she stated that she hired a lady, Mrs. 
Roy Minor, to take her place running the boarding 
house and that she had to give her Five Dollars ($5.00) 
a week, and board to her husband, and counsel for the 
appellant asked Christine Rainey (R. 37) concerning 
the work done by this lady, which said question was 
objected to by the appellees and sustained by the 
Court, and, to the refusal of the Court to permit the 
appellant to question Christine Rainey concerning the 
work this lady did, the appellant noted an exception, 
and it is respectfully submitted that it would be proper 
on cross-examination to show that this lady, who was 
hired by the appellee for Five Dollars ($5.00) a week, 
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actually did all the work for which the appellee re¬ 
ceived twenty or tw’enty-five dollars a vreek, and that, 
therefore, in fact, she was only damaged to the ektent 
of Five Dollars ($5.00) a week, and that it would have 
made a substantial difference in the alleged actual 
damages of the appellees, because she claimed that she 
was getting this twenty or tvrenty-five dollars a week, 
and that since the time of the injury, more than tjhree 
years before, she had been unable to do this work,! and 
that her actual damages alone would approximate 
Thirty-Eight Hundred Dollars ($3800.00), whereas, in 
fact, conceding what she said to be true, her aqtual 
damages at Five Dollars ($5.00) a week would not ex¬ 
ceed Seven Hundred Fifty Dollars ($750.00). 

The appellee Christine Rainey stated (R. 38) that 
she had an abscess of her ovary, and counsel for, the 
appellant then endeavored to examine Christine Rainey 
concerning an abortion performed on her by Dr. Roper 
in 1929, and the objection to this line of questioning 
was sustained by the Court, to which an exception was 
noted, and it is the contention of the appellant that jshe 
should have been permitted to examine Christine 
Rainey concerning this abortion and to elicit certain 
facts from the appellee Christine Rainey concerning 
her condition at the time the abortion was performed, 
and whatever medical attention she might have had 
since that time that might be connected in any way to 
the abortion performed in 1929, for it is a well recbg- 
nized fact that abscessed ovaries do not come frpm 
trauma. I 

It is contended also that the Trial Court erred! in 
permitting Roscoe V. Rainey, a witness for the appel¬ 
lees, to testify concerning what some lady, whom the 
Deputy Sheriff called Mrs. Carle, said concerning the 
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accident, for the reason that it was pure hearsay so 
far as the appellant was concerned, and that it was not 
in any way connected with the appellant in this case, 
and, for that reason, the motion to strike the testi¬ 
mony of the witness Roscoe V. Rainey (R. 51, 52) 
should have been granted, and it was error for the 
Trial Court to deny this motion. 

The Court erred (R. 48, 49) in permitting the appel¬ 
lees to introduce an alleged Conditional Bill of Sale 
dated June 25, 1931, from E. B. Frazier Motor Com¬ 
pany to Mrs. Caroline Carle, covering an Auburn car, 
without in some way proving the signature of Mrs. 
Caroline Carle or showing that this was the automo¬ 
bile that was alleged to have been in a collision with the 
car operated by the appellee Christine Rainey, and, to 
the permitting of this record in evidence, the appellant 
duly noted her exception. 

It clearly appears that the Trial Court permitted 
the appellees to bring in every conceivable form of tes¬ 
timony without the necessity of following any rules in 
evidence or procedure. 

CONCLUSION. 

It is the contention of the appellant that the forego¬ 
ing assignments of errors, and the cases in support 
thereof, indicate that there has been substantial error 
in the action of the Trial Court, and that the rights of 
the appellant have been prejudiced thereby, and it is 
respectfully submitted that the judgment of the Su¬ 
preme Court of the District of Columbia should be re¬ 
versed. 

Cornelius H. Doherty, 

1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Appellant . 
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BRIEF OF APPELLEES. 


STATEMENT OF FACTS. 

The statement of facts set forth in the appellant’s 
brief is so incomplete that it is necessary to supple¬ 
ment the same in order that the Court may have the 
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true picture of how the accident happened and other 
pertinent facts. 

The record discloses that Pembroke Road, located in 
the state of Florida, on which the appellee’s car was 
being operated, was a main highway running East and 
West, and that Hollandale Road, on which the appel¬ 
lant’s car was being operated, was a dirt side road 
running into the main highway from the south; that 
the dirt side road did not continue across the main 
highway, but terminated at this junction, forming a T 
intersection (R. 34; 41). It further appears that 
weeds six or seven feet high at the intersection so ob¬ 
scured the view that a driver approaching on the main 
highway could not see an automobile approaching the 
intersection along the side road (R. 34); that the inter¬ 
section was a sharp flat corner (R. 41); that the main 
highway was supposed to be fifty feet wide but the ac¬ 
tual road was not over twenty feet wide (R. 41). 

The uncontradicted testimony of the appellee Mrs. 
Christine Rainey and of her daughter Mary Rainey, 
was to the effect that said Mrs. Rainey was driving the 
Rainey automobile along the main highway in an east¬ 
erly direction; that the Rainey automobile was travel¬ 
ing at about thirty or thirty-five miles per hour; that 
when the Rainey automobile was about thirty feet from 
the intersection described above, the appellant’s Au¬ 
burn automobile emerged from the side road and 
stopped in the middle of the main highway along which 
the Rainey automobile was proceeding; that the ap¬ 
pellee Christine Rainey attempted to drive behind the 
appellant’s Auburn car, which was blocking the high¬ 
way, and that the left side of the Rainey automobile 
engaged the left rear bumper of the appellant’s car, 
diverting the Rainey car into the sand on the south 
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side of the main highway; that when the Rainey car 
struck the sand it swung back across the road (R. 35; 
40). The testimony further showed that after the 
Rainey car struck the sand, the appellee Christine 
Rainey, who was driving same, remembered nothing 
until she came to in the doctor’s office (R. 35); that the 
Rainey car turned over about one hundred feet be¬ 
yond the intersection (R. 40); that the Rainey car was 
smashed on one side, laying on its side in the ditch 
and one-fifth buried in the muck, after the accident 
(R. 41); that the car which blocked the road wks an 
Auburn (R. 40). j 

Following the accident, the appellant’s Auburn car 
proceeded about fifty feet up the main highway and 
then stopped; two ladies got out and walked bajck to 
the Rainey car, and after a stranger had refused to 
take the injured appellees Christine Rainey and Kath¬ 
leen Rainey to a doctor, these two ladies took them to 
the office of Dr. Roper in Hollywood (R. 41). 

In addition to the headache, nervousness and pains 
in her side for which the appellee Christine Rainey re¬ 
ceived treatment over a period of three years follow¬ 
ing the accident, she also sustained a cut on her head 
and neck, the scars of which still remained and were 
exhibited to the jury, three years after the accident 
(R. 34). The depositions of her physicians, taken in 
Florida, were read in evidence (R. 41). 

Roscoe V. Rainey, husband of Christine Rainey^ tes¬ 
tified that he went to Dr. Roper’s office and there saw 
his wife and baby ( i . e. the appellees), and a deputy 
sheriff and two ladies; that about two hours later he 
again saw the deputy sheriff and the same two ladies 
in an Auburn car; that he made a note of the license 
number but had lost it, but did remember that the 
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license was a District of Columbia tag with a “ V” fol¬ 
lowed by four numbers 'which he could not remember 
(R. 49). Witness further testified that the deputy 
sheriff, in the presence of the witness, conversed with 
the two ladies, addressing one as Mrs. Carle and one 
as Mrs. Maddox (R. 50); that the witness spoke to the 
lady addressed as Mrs. Carle, who said she was sorry 
the accident had happened and that she was the one 
who had been driving the car (R. 51); that the left rear 
bumperette of the Auburn car was hanging loose, and 
that the lady he referred to as Mrs. Carle had dark 
hair but he could not say how much she weighed. (R. 
52). 

Mrs. Adel M. Bowman, a daughter of the appellant, 
testified before the jury (R. 47-48) that she lived at 
4612 Eighth Street, N. W., and that the defendant 
below (now appellant) Caroline Carle lived at that 
address and lived there in 1931; that the appellant had 
taken a trip to Florida approximately three years be¬ 
fore (i. e. before January, 1935); that the appellant 
had a friend named Myrtle Maddox; that the Carle 
family owned an Auburn car, but she did not know 
whether it was the appellant’s or her father’s car; 
that she could not identify the signature on plaintiff’s 
exhibits 1, 2 or 3; that she had never discussed the 
ease on trial with her mother, the appellant; that the 
appellant had packed her suitcase and left home the 
previous morning ( i . e., the morning after the trial 
started) without leaving any address, and that she did 
not know where to reach the appellant. 

Plaintiff’s Exhibit 3 was accepted in evidence, being 
a conditional bill of sale of an Auburn automobile, 
dated June 25, 1931, sold to Mrs. Caroline Carle, ad¬ 
dress 4812 Eighth Street, N. W., acknowledged before 
a Notary Public by Caroline Carle (R. 49). 
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On the second day of the trial, an argument devel¬ 
oped between counsel at the trial as to whether pr not 
the appellant’s attorney had stated that the appellant 
would be present in court (R. 41). A subpoena issued 
for her by the plaintiff had been returned without ef¬ 
fecting service (R. 13). The Court having spokefi with 
the deputy marshal who had attempted to serve the 
appellant as a witness for the plaintiff below (Ri 42), 
and the appellant’s counsel having stated before the 
jury that he would not make known the appellant’s 
address, the Court stated appellant’s counsel wofild be 
put on the stand if he refused to give the appellant’s 
address (R. 43). 

The following morning, Wednesday, January 9,1935, 
the appellant’s counsel, Cornelius H. Doherty, -was 
called to the witness stand as a witness for the plain¬ 
tiff, and stated that he considered the matter of his 
client’s address to be a privileged communication; al¬ 
though advised by the Court that it was not privileged, 
he refused to reveal the appellant’s address, and re¬ 
fused to state when he had last talked with the appel¬ 
lant. He also denied that he had ever told Mr. Crome- 
lin, of appellee’s counsel, that he would make no point 
so far as identification of the appellant was concerned 
(R. 43). | 

In connection with the testimony of Mr. Doherty on 
the stand, as to a conversation with Mr. Cromelin, it 
is significant to note that when objecting before the 
Court, as to the admissibility of Mr. Cromelin’s testi¬ 
mony, and in the presence of the jury, Mr. Doherty 
qualified his statement, stating ‘ 4 it has something fo do 
concerning a conversation I was supposed to have, had 
with Mr. Cromelin. We have talked the matter oyer a 
number of times * * * He says that he made a cer- 
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tain statement, and I do not remember anything like 
that nor do I recall any such statement. 7 ’ (R. 53.) 
M. Doherty also stated in open Court, before the jury, 
that he had advised the defendant not to testify (R. 
45). 

Mr. Julian T. Cromelin, of counsel for the plaintiffs 
below, testified that he was a member of the Bar of the 
District of Columbia; that he had prepared the appel¬ 
lees’ pleadings in the lower court; that within a day 
or two after the plea was filed in November, 1933, he 
met the appellant’s counsel, Mr. Doherty, to the best 
of his recollection in the Court house, and discussed 
with Mr. Doherty the plea which had been filed by Mr. 
Doherty on behalf of the defendant below; that he had 
stated to Mr. Doherty that he thought the plea was 
bad, being merely the general issue; that he said to 
Mr. Doherty, “You know perfectly well this defen¬ 
dant was in Florida and was mixed up in this accident. 
Yet you have gone ahead and made a blanket denial”; 
that Mr. Doherty answered, “Don’t get technical. We 
are not going to make any point of those things. AVe 
are going to fight this case on the liability and the in¬ 
juries” (R. 54); that he had had previous conversa¬ 
tions with Mr. Doherty concerning the case; that in 
making the above quoted statement to Mr. Doherty, he 
was expressing surprise at the plea which had been 
filed (R. 56). 

The marshal’s return on subpoenas issued to the 
appellant, Caroline Carle, and Myrtle Maddox (two as 
to each), were returned unserved (R. 13). The appel¬ 
lant’s daughter admitted that she had misinformed the 
deputy marshal when she told him that the appellant 
did not live at 4612 Eighth St., N. W. (R. 46). 

The appellant elected to stand on her motion for a 
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directed verdict, without offering any testimony (R. 
57). | 

After the prayers for instructions were settled on 
Friday, January 11, the Court was assured that 
neither side wished to offer further evidence,; after 

which the Court announced that the case would be 

! 

argued to the jury on the following Monday mbrning 
and that no further testimony would be received from 
either side, to which counsel for both sides agreed. 
Shortly thereafter a lady entered the Court room and 
sat with appellant’s counsel. The same lady ibat in 
the Court room while the case was argued to the; jury, 
and was pointed out to the jury by the appellant’s 
counsel as the defendant (now appellant) Caroline 
Carle (R. 57). 

Appellees’ counsel respectfully state to the Court 
that Mr. Julian T. Cromelin, of counsel for appellees, 
who testified as above set forth, took no part in the 
argument to the jury. 

The jury returned a verdict in favor of the appellee 
Christine Rainey and the appellee Kathleen Rainey. 

I 

i. i 

i 

The Court Committed no Error in Permitting the Ap¬ 
pellee Christine Rainey to Proceed Without the 
Prepayment of Costs. 

After the appellee Christine Rainey had filed her 
suit against the defendant below, said appellee filed a 
motion to proceed without the payment of fees and 
costs or the giving of security therefore (R. 7),| sup¬ 
ported by her affidavit and the supplemental affidavit 
(R. 8 and 9). Said motion was granted by the Court 
(R. 11). | 


i 

i 


i 
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Thereafter the appellant filed a petition in this Court 
for the allowance of a special appeal, to have said 
ruling of the lower Court reviewed and reversed by 
this Court. On November 3, 1933, said petition for the 
allowance of a special appeal was denied (R. 11). 

It appears from the affidavits referred to (R. 8 and 
9), that the appellee Christine Rainey is a citizen of 
the United States and a non-resident of the District of 
Columbia, and was unable to give the security for 
costs originally ordered by the Court in the sum of 
$150.00 (R. 7). 

Although this Court has already ruled on this point, 
by denying the petition for a special appeal, the appel¬ 
lant now sets up as error the fact that said appellee 
was allowed to proceed in forma pauperis. The ab- 
surditv of this contention is manifest when it is con- 
sidered that the appellant is asking this Court to re¬ 
verse a verdict found in favor of the appellee Christine 
Rainey in the sum of §6,000.00 for the purpose of re¬ 
quiring the said appellee to file a bond for costs in the 
lower court, to be followed by a complete retrial of the 
case. Conceding arguendo that it was error to allow 
the plaintiff to proceed without depositing security for 
costs, the verdict and judgment has proven that this 
was a harmless error, as the appellee Christine Rainey 
has won her case and no costs have been assessed 
against her, so that appellant has suffered no damage 
because of the lack of security for costs. However, it 
is obvious upon an examination of the authorities that 
no error was committed by the Court. Section 8, Title 
10 (Fees and costs), found at page 112 of the 1929 
Code of Laws for the District of Columbia, provides 
as follows: 
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“Suits Etc. by Poor Persons : Prepayment of 
Fees and Costs. —Any citizen of the United States 
entitled to commence any suit or action, civil or 
criminal, in any Court of the United States may, 
upon the order of the Court, commence and prose¬ 
cute or defend to conclusion any suit or action; * * * 
without being required to prepay fees or costs or 
for the printing of the record in the appellate pourt 
or give security therefor, before or after bring¬ 
ing suit or action * * * upon filing in said court a 
statement under oath in writing, that because of 
his poverty he is unable to pay the costs of! said 
suit or action * * * or to give security for the same, 
and that he believes that he is entitled to the re¬ 
dress he seeks * * * and setting forth briefly the 
nature of his alleged cause of action * * *” (Act of 
June 25, 1910, 36 Stat. 866, c. 435; June 27, 1922, 
42 Stat. 666, c. 246). 


I 

In Hale v. Duckett, 43 App., D. C., 285, the Court of 
Appeals decided the question here involved. In that 
case the plaintiffs, who were residents of the State of 
Maryland, filed an equity suit in the Supreme Court of 
the District of Columbia, and upon their affidavits, 
were allowed to proceed in forma pauperis. Upon; mo¬ 
tion of the defendants, the Court thereafter ordered 
the plaintiffs to furnish security for costs; an appeal 
was taken from that order. The Court of Appeals 
considered the Act of June 25, 1910 {supra) and said 
at page 287: 

(Shephard, C. J.) “Applying to all the Courts 
of the United States it necessarily includes the 
courts of the District, and in the proceeding in this 
cause and others has been treated as binding up¬ 
on the appellate court. 

4 'The apparent intent of Congress was to give 
the widest scope to its operations, and therp is 
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nothing to show that the Courts of the District of 
Columbia were to be excluded. 

“This being the case it had the effect to repeal 
or supersede all laws of the District in conflict 
therewith, and must control in this jurisdiction 
when it is invoked for the benefit of poor persons. 

“The order is reversed with costs, and the cause 
remanded for further proceedings without the re¬ 
quirement of security for costs.'' 

A recent Federal case, which is squarely in point, is 
that of Nelson v. Jadrijevics, 59 Fed. (2nd) 25, decided 
in 1932. In that case the plaintiff, who was a non¬ 
resident of the Panama Canal Zone, filed suit in the 
United States District Court for the Panama Canal 
Zone. In opposition to the defendant’s motion that 
plaintiff be required to give security for costs, the 
plaintiff filed an affidavit of poverty. The Court 
granted him leave to proceed in forma pauperis, and 
this was assigned as one ground of error. Upon ap¬ 
peal to the Circuit Court of Appeals for the Fifth Cir¬ 
cuit, the Court said, in passing on this point, page 27, 

“Although this plaintiff had not originally sued 
in forma pauperis , upon satisfying the Court ac¬ 
cording to Section 819 that poverty had come up¬ 
on him and that he probably had a good cause of 
action, he ought not to be denied a hearing for 
want of a bond which he was unable to give.” 

In Woods v. Bailey, 113 Fed. 390 (Cir. Ct. M. D. 
Pa.), the non-resident plaintiff filed an affidavit of 
poverty which was considered insufficient, and she was 
ordered to give security for costs. She then filed a 
more detailed affidavit of poverty, and the Court said 
at page 391: 

“* * * the question is, whether she is entitled 
to have it considered. In my opinion, she is. * * * 
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I therefore hold that, on filing an affidavit in 
proper form, the party is entitled to proceed with 
the case in forma pauperis, leaving it to the op¬ 
posite party to contest the truth of the affidavit 
on a motion to dismiss, if desired. This wais the 
course pursued in Wickelman v. A. B. Dick Co., 85 
Fed. 851 * * *” 


See also, U. S. v. Call, 207 Fed. 520; Whelan v. Man¬ 
hattan By Co., 86 Fed. '219; McDuffee v. Boston), etc. 
By. Co., 82 Fed. 865; Southern By. Co. v. Limback, 85 
N. E. 354 (Ind.); Heckman v. Mackey, 32 Fed. 575. 

If the appellant desired to test the sufficiency of the 
affidavit and supplemental affidavit filed by the appel¬ 
lee Christine Rainey, in support of her motion, this 
should have been done before said motion was ruled 
on by the Court, as pointed out in Woods v. Bailey, 113 
Fed. 390, supra. Certainly, after the final judgment 
has been entered in favor of said appellee, it is too late 
for the appellant to attempt to raise the issue that the 
affidavit was insufficient. 


II. ! 

The Court Committed no Error in Refusing to Grant 

a New Trial. 

I 

Before answering in detail the matter set forth un¬ 
der this heading in appellant’s brief, the appellee re 
spectfully calls attention to the case of Fitzgerald v. 
Dotson, 58 App. D. C., 150, where this Court held:! 

‘ 4 It is well settled law in this Court that the ac¬ 
tion of the trial court in granting or refusing a new 
trial is not reviewable. Columbia Bailway Co. v. 
Cruit, 20 App. D. C. 521; Price v. United States, 
14 App. D. C. 391; Kelly v. Moore, 22 App. I). C, 
9.” j 
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See also Capital Traction Company v. Sneed, 58 
App. D. C. 141; Frye v. Lyon, 55 App. D. C., 48; 
Whelan v. Welch, 50 App. D. C. 173. 

Answering the appellant’s argument that the Court 
erred in not granting a new trial because of the pres¬ 
ence on the jury of the juror Lester L. Charlton, the 
appellee directs attention to the affidavit of said juror 
set forth in full on page 16 of the record, in which he 
states that he was in no way influenced or prejudiced 
for or against any of the parties in the cases on trial. 
The objection made by the appellant to the presence 
of said juryman on the jury is for the reason that he 
had been a defendant in two cases growing out of auto¬ 
mobile accidents. It is respectfully submitted that if 
said juryman had had any bias, it most likely would 
have been in favor of the appellant, who was the de¬ 
fendant in the Court below. The records of the Su¬ 
preme Court of the District of Columbia would have 
shown that said juryman had been a defendant in cer¬ 
tain former cases, and these records were open to in¬ 
spection. As the Court said in the case of Rauh v. Car¬ 
penter, 17 App. D. C. 505, at Page 518, affirmed 187 
U. S. 159: 

“It is true that here there had been a prelim¬ 
inary examination by the Court in the beginning 
of the term, and the juror now impeached as a 
convict had falsely stated that he was qualified, 
thereby lulling the caveators and others into a 

false sense of security. But the records of the Po¬ 
lice Court would have shown the falsity of the 
juror’s statement and they were open to public 
inspection. That the caveators did not know the 
fact which they evidenced was their misfortune. 
It would seem that they would be chargeable in 
law, under the circumstances of this case, with 
knowledge of them.” 


The Circuit Court of Appeals of the 5th Circuit, 

considering an ineligible person who had served on 
a jury, said in the case of Brush v. United Stales, 16 
Fed. (2nd) 709, at page 711: j 

“When the jurors were sworn on their voir dire, 

the District Attornev in substance asked them if 

•« 

any of them knew of any reason why he would not 
be a competent juror on the case, and this particu¬ 
lar juror did not disclose the fact that he wa^ then 
under charges. * * * It is not shown that the juror 
was guilty of fraud and it is doubtful thaft any 
objection would have been urged to his accep¬ 
tance had the defendant known of his ineligibility; 
but at any rate the objection came too late after 
verdict and it was well within the discretion of the 
trial court to refuse a new trial. ,, 

i 

I 

See also an extensive collection of authorities re¬ 
ported in United States v. Howard, 53 W. L. R. 574. 

It is submitted that no prejudice was caused to the 
appellant’s cause by reason of the presence on the 
jury of said Lester L. Charlton. 

The Court committed no error in refusing to grant 
the appellant’s motion for judgment on Thursday, 
January 10, 1935, or in overruling appellant’s objec¬ 
tions to further continuances on said date. The law 
is well settled in this jurisdiction that the granting 
of a continuance is a matter addressed to the sound 
discretion of the trial court, and will not be reversed 
unless there has been an abuse of that discretion] Se- 
christ v. Bryant, 52 App. D. C. 286; Moens v. United 
States, 50 App. D. C. 15; Bradshaw v. Stott, 7 App. 
D. C., 276. 

The whole record in this case discloses the fact to 

! 

be that the appellant, who was the defendant below, 
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has sought to set up every obstacle and legal techni¬ 
cality to prevent the appellees from prosecuting their 
cases to a successful conclusion. The record shows 
that the accident which caused the appellees’ injuries 
occurred in the month of December, 1931 (R. 34). Suit 
was filed against the appellant in the State of Florida, 
where the accident occurred, under the provisions of 
the laws of that state providing for service upon a 
non-resident automobilist by serving the Secretary of 
State and mailing a copy of the declaration to the de¬ 
fendant by registered mail, but the appellant by re¬ 
fusing to accept registered letters sent to her in an 
effort to complete service, prevented the Florida Court 
from obtaining jurisdiction, so that the appellees were 
forced to come to Washington and file their suit in 
this jurisdiction where the appellant lived (R. 10). 
This Christine Rainey did, filing her suit on March 
23, 1933. Thereafter, in the case filed by Christine 
Rainey, the appellant filed a motion to strike, a mo¬ 
tion for security for costs, and a petition for special 
appeal, all of which technical motions were overruled. 
The appellee, Kathleen Rainey, filed her suit in No¬ 
vember, 1933, in forma pauperis, and the two cases 
were consolidated for trial (R. 12). When the cases 
came to trial in January, 1935, it appeared that the 
appellant, Caroline Carle, was not in Court, and a 
colloquy developed between counsel as to wdiether or 
not appellant’s counsel had stated that the appellant 
would be in Court (R. 41). The record discloses that 
during the course of the trial the appellee issued two 
subpoenas to said Caroline Carle, but she was not 
found by the marshal (R. 13). The appellant’s own 
daughter admitted on the witness stand that she had 
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misinformed the marshal when she told him that the 
appellant did not live at 4612 Eighth St., N. Wf, and 
she further stated on Wednesday, January 9, two days 
after the trial started, that she had not seen or heard 
from her mother, the appellant, since the morning 
before when her mother had packed a suit case and 
left leaving no address. (R. 46.) The appellant’s 
attorney, Cornelius H. Doherty, stated in open court 
before the jury that he had advised the appellant not 
to testify (R. 45), and when he was placed on the $tand 
by direction of the Court, refused to tell where the 
appellant was, or when he had last spoken to heir (R. 
43). This all indicates that the appellant was being 
concealed wdth the assistance of her attorney, to the 
purpose and end that the appellees’ witnesses pould 
not identify her as being the operator of the automo¬ 
bile which caused the accident. 

The record further shows that although the appel¬ 
lant evaded service of a subpoena when being spught 
as a witness for the plaintiffs during the trial, slie en¬ 
tered the court room within a few minutes after it 
had been agreed that no further testimony would be 
received from either side. Shortly thereafter, while 
the Court was still upon the bench, a woman entered 
the court room and took a seat at the table with appel¬ 
lant’s counsel. On the following Monday morning^ this 
same woman sat in the court room while the casp was 
being argued to the jury. During the course of the 
argument made by appellant’s counsel, he pointed this 
same woman out to the jury as being the defendant 
(now appellant) Caroline Carle (R. 57). If the appel¬ 
lant, Mrs. Carle, could have been in the court room 
within a short time after counsel agreed to offer np fur¬ 
ther testimony, she certainly could have been there dur- 
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ing the preceding days, when her counsel knew that 
her presence was desired, for the purpose of denying 
that she was the operator of the car which injured the 
appellees, if that were the fact; she was present during 
the argument and was pointed out by her counsel as be¬ 
ing the defendant, prior to the time that the case was 
submitted to the jury (E. 57). If there were any sub¬ 
stantial reasons why she should not have been present, 
or why she should not have been produced until the case 
was about to be argued to the jury, certainly evidence 
to that effect could have been introduced by the appel¬ 
lant. 

The trial court, of course, was also able to judge 
the situation, and committed no error under the cir¬ 
cumstances in refusing to grant the motion for a new 
trial. 

The Supreme Court of the United States has said, in 
the case of Kirby v. Tallmadge, 160 U. S., 379, a case 
appealed from the Supreme Court of the District of 
Columbia, at page 383: 

“ ‘All evidence’, said Lord Mansfield, in Blotch 
v. Archer, Cowper 63, 65, ‘is to be weighed ac¬ 
cording to the proof which it was in the power of 
one side to have produced and in the power of 
the other side to have contradicted’. It would 
certainly have been much more satisfactory if the 
defendants, who must have been acquainted with 
all the facts and circumstances attending this 
somewhat singular transaction, had gone upon the 
stand and given their version of the facts. Mc¬ 
Donough v. O'Neill, 113 Mass. 92; Com . v. Web¬ 
ster, 5 Cush. 295, 316. It is said by Mr. 
Starkie, in his work on evidence (Vol. 1, 
p. 54); ‘The conduct of the party in omitting to 
produce that evidence in elucidation of the sub¬ 
ject matter in dispute, which is within his power 
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and which rests peculiarly within his own knowl¬ 
edge, frequently affords occasion for presump¬ 
tions against him, since it raises strong suspicion 
that such evidence, if adduced, would operate to 
his prejudice.” 

III. 

The Court Committed no Error in Refusing to Direct 
a Verdict for the Appellant. 

On review of an exception to a refusal of a charge 
to return a verdict for appellant, the testimony must 
be reviewed from the angle most favorable to the ap¬ 
pellee. (Weigle v. Roller, 54 App. D. C. 164.) 

The record shows that Pembroke Road, on which 

i r 

appellees’ car was being operated, was a main high¬ 
way, supposed to be fifty feet wide, but that the actual 
road was not over twenty feet wide (R. 41); that Hol- 
landale Road, on which the appellant’s car was Ipeing 
operated, was a dirt side road about half as wide as 
the main highway, that the intersection formed a T 
intersection (R. 41); that w’eeds six or seven feet high 
so obscured the intersection that a driver approach¬ 
ing on the main highway could not see a vehicle ap¬ 
proaching on the side road (R. 34); that the appellee’s 
automobile was travelling at a lawful rate of speed, 
at about thirty to thirty-five miles per hour op the 
main highway, and when it reached a position about 
thirty feet from the intersection described above; the 
appellant’s automobile emerged from the side road 
and stopped in the middle of the main highway along 
which the appellees’ automobile was proceeding; (R. 
35; 40): that the appellee Christine Rainey attempted 
to drive behind the appellant’s automobile which was 
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blocking the highway, and that the left side of the ap¬ 
pellees’ automobile engaged the left rear bumperette 
of the appellant’s automobile, diverting the appellees’ 
automobile off the road into the sand (R. 35, 40); that 
the appellee Christine Rainey thereafter knew nothing 
until she came to in the doctor’s office (R. 35); that 
the appellees’ car then swerved back across the main 
highway, turned over (R. 40), and finally came to rest 
in a ditch, buried one-fifth in the muck (R. 41); that 
the car which blocked the road was an Auburn (R. 40). 

The witness Roscoe V. Rainey testified that he con¬ 
versed with a lady who answered to the name of Mrs. 
Carle a few hours after the accident, and that she said 
she was driving the Auburn car which caused the ac¬ 
cident (R. 58); that the Auburn car had a District of 
Columbia license number (R. 49); that the left rear 
bumperette of the car in which said Mrs. Carle was 
seated had been torn loose (R. 52); that Mrs. Carle 
was accompanied by a lady who answered to the name 
of Maddox. 

Adel Bowman, the appellant’s daughter, testified 
that the appellant lived in Washington but had been 
in Florida about the time of the accident; that the 
Carle family ovttied an Auburn automobile; that her 
mother had a friend named Myrtle Maddox. (R. 47) 

Plaintiff’s Exhibit 3 showed that an Auburn car had 
been purchased by one Caroline Carle, of Washington, 
D. C., about six months before the accident (R. 49). 

Julian T. Cromelin, of appellees’ counsel, testified 
to admissions made by the appellant’s counsel prior 
to the trial. (R. 54-56) 

The court and jury knew that the appellant refused 
to appear personally at the trial (R. 42; 43-45; 48); 
that she had packed her suit case the morning after 
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the trial started and left home, and that her daiughter 
did not know where she had gone (R. 48); that a sub¬ 
poena had been issued by the appellees for theiappel 
lant (R. 41); the court knew that the appellant ’s 
daughter had misinformed the deputy marshal yrho at¬ 
tempted to serve a subpoena on the appellant (R. 46). 
Notwithstanding that the original subpoena ad respon- 
dentum had been served upon her, she appeared only 
by counsel. 

Answering the arguments on page 18 of appellant’s 
brief, apparently to the effect that the appellee j Chris¬ 
tine Rainey was guilty of contributory negligeiice, it 
appears from the facts recited that when the said ap¬ 
pellee was driving her car about thirty to thirty-five 
miles per hour on a main highway, the appellant; drove 
an Auburn car out of a blind side road, out acrbss the 
main highway, and there stopped, about thirty feet in 
front of the appellees. Finding herself in such a! peril¬ 
ous situation, the appellee Christine Rainey had three 
alternatives, viz., to attempt to bring her car to a stop, 
to attempt to pass in front of the Auburn car, or to 
attempt to pass in rear of the Auburn car. ; 

In these days of automotive travel, the cou?t will 
probably take judicial notice of the fact that to attempt 
to stop an automobile travelling at thirty to thirfy-five 
miles per hour within the short space of thirty feet, 
would have been foolhardy under the circumstances. 
If successful, Christine Rainey would probably have 
seen her two children hurled thru the windshield. If 
unsuccessful she would have crashed head on into the 
car which blocked her path. Necessarily then, she had 
to elect to try to pass either in front or behiiid the 
Auburn car. It is elementary that she is to be judged 
by the test, what would a reasonably prudent driver 
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have done under the same circumstances ? To attempt 
to pass in front of the Auburn would have been ex¬ 
tremely dangerous, in as much as the driver of the 
Auburn might reasonably be expected to clear the road 
by driving forward. The only option left was to at¬ 
tempt to pass behind the Auburn car, which Christine 
Rainey did, but the slight impact of collision caused 
her to lose control of her car, with the result that her 
car upset and the injuries resulted. There can be no 
question but that the proximate cause of the accident 
was the careless and negligent blocking of the main 
road by the appellant. 

The appellant Caroline Carle knew that she was be¬ 
ing charged with this act of recklessness and negli¬ 
gence, because it was set out in the declaration. (R. 1; 
19.) If she had not been driving the Auburn automo¬ 
bile personally or thru an agent, all she had to do to 
rebut the charge was to have taken the witness stand 
and denied these facts. The Supreme Court of the 
United States has pointed out that failure of a party 
to produce evidence peculiarly within his own knowl¬ 
edge frequently raises a strong presumption that such 
evidence, if adducced, would operate to his prejudice. 
(Kirby v. Talhnadge, page 16 of this brief.) This 
court has followed the same rule. (Bernhardt v. City 
& S . Ry. Co., 49 App. D. C. 265; Evans et al. v. Bell, 
49 App. D. C. 238; MacConnell v. Wood, 47 App. D. C. 
424.) Since both the court and the jury knew that the 
appellant refused to appear and was avoiding service 
of a subpoena, it is respectfully submitted that the 
court and the jury were both entitled to indulge in the 
presumption that the appellant’s actions during the 
trial constituted an admission of guilt. 

Even if the testimony of Mr. Julian Cromelin be en- 





21 


tirely disregarded, it is submitted that the plaintiffs 
below established a prima facie case to go to the j jury, 
and that the court committed no error in overruling 
the appellant’s request for an instructed verdict. 

IV. 

j 

The Court Committed no Error in Permitting Julian 
T. Cromelin to Testify Concerning Admissions 
Made by Appellant’s Counsel. 

The first ground of objection made to the testimony 
of Mr. Cromelin, concerning an admission made Hy the 
appellant’s counsel, was that it had not been reduced 
to writing by the parties and filed in the cause; Hence, 
it is argued, it was inadmissible in evidence jas a 
stipulation. 

A stipulation, as used in appellant’s argument,;is an 
agreement between counsel in respect to matteirs in 
proceedings, reduced to writing and filed in court. An 
admission, on the other hand, is a voluntary ac¬ 
knowledgment made by a party of the existence or 
truth of certain facts (Cyclopedic Law Dictionary). 

The testimony was not offered as a stipulation; it 
was expressly stated, when the testimony was offered, 
that the appellees were expecting to prove an admis¬ 
sion made by the appellant’s agent (R. 53), and the 
testimony was received by the court as evidence pf an 
admission made by the appellant’s attorney and agent, 
made by him during a discussion between respective 
counsel relative to the pleadings. It is therefore sub¬ 
mitted that Law Rule 18 of the Supreme Court o£ the 
District of Columbia, relative to stipulations j and 
agreements, had no application to the instant ca^e. 

There can be no question that the admission 6f an 

i 
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agent and attorney, made against the interests of his 
principal, is admissible against the principal. The 
Court had this same situation before it in the case of 
Shoemaker Company v. Munsey, 37 App. D. C. 95. The 
question at issue in that case was the value of a cer¬ 
tain piece of land. Wilton J. Lambert, a former mem¬ 
ber of this bar, acting as the agent and attorney of 
Frank A. Munsey, the owner of the property involved, 
filed an affidavit with the tax authorities about two 
years before the case arose, stating the value of the 
property. At the trial the plaintiff offered this affi¬ 
davit in evidence against the defendant Munsey, to 
which the defendant excepted. The court said, at page 
99-100: 


4 ‘This affidavit was the written sworn admis¬ 
sion of defendant, through his agent and attorney, 
in a matter where the statement of the agent must 
be treated as a declaration of the principal. It 
being against his interest, it was clearly ad¬ 
missible * * *.” 

In Adams Express Company v. Berry <& Whitmore 
Company , 35 App. D. C. 208, the court said concerning 
the admissibility of the admission of an agent (at page 
213): 

44 His acts, so far as within the course of his 
employment and the actual or apparent scope of 
his authority, were the acts of his principal. As 
to the admission of an agent, while they may 
never be used to prove the agency, they are bind¬ 
ing on the principal, once the relation of prin¬ 
cipal and agent is established, so far as within the 
agent’s employment and authority. Over v. 
Schiffling, 102 Ind. 191, 26 N. E. 91; Chadsey v. 
Greene, 24 Conn. 562; Chapman v. Twitchell, 37 
Me. 59, 58 Am. Dec. 773; Wehle v. Spelman, 1 
Hun. 634,” 





See also, Oscanyan v. Winchester Repeating Arms 
Co., 103 U. S. 261; Jones on Evidence, Civil cased, 1st 
Ed., page 323. 

It is further argued by the appellant that the testi¬ 
mony of Julian T. Cromelin was admitted erroneously 
bv the Court for the reason that such testimonv was 
offered by the appellees for the purpose of impeaching 
the testimony previously given by Cornelius Doherty, 
and that before Mr. Cromelin’s testimonv could be re- 
ceivcd a foundation must be first laid bv an examina- 
tion of the witness whose testimony was intended fo be 
so impeached. When counsel for the appellant made 
objection to Mr. Cromelin’s testimony, the Court asked 
counsel for the appellees “What are you endeavoring 
to establish?” and the answer was given (R. 53): 

“We are expecting to establish by the witness 

an admission made bv Mr. Dohertv as the 

* •/ 

agent of the defendant and that this admission 
was made within the ostensible scope of the agency 
and authority delegated to Mr. Doherty to speak 
on behalf of his client, the defendant”. 


An exception was taken to the admission of Mr. 
Cromelin’s testimony (R. 54) but no grounds for the 
exception were stated, and the record fails to disclose 
that at any time thereafter counsel for the appellant 
made a motion to strike such testimony. 

The argument advanced by the appellant is unsound 
for it can be readily seen that appellant is confused in 
his conception of the purpose for which the testimony 
was offered. The purpose of Mr. Cromelin’s testi¬ 
mony was not to impeach the testimony previpusly 
given by Mr. Doherty but to establish a fact which of 
itself would have been competent, material and rele¬ 
vant. The proof of this is that the testimony of Mr. 
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Cromelin would have been competent, material and 
relevant even if Mr. Doherty had never testified, which 
show's that the purpose of the testimony vras not to 
impeach Mr. Doherty. The fact that evidence may be 
inadmissible for one purpose does not warrant its ex¬ 
clusion w'hen it is relevant and admissible for another 
purpose. Graf v. Holcombe, 227 Fed. 687; Orr v. 
Dawson Telephone Company , 35 Ga. App. 560; Na¬ 
tional Importing and Trading Co. v. E. A. Bear £ Com¬ 
pany , 236 Ill., App. 426; Gibson v. Adams Express 
Company , (Iowa), 175 N. W. 331; Bresky v. Rosenberg 
(Mass.), 152 N. E. 347; Eldridge v. Barton (Mass.), 
122 N. E. 272; Thompson v. City of Lamar (Mo.), 17 
S. W. (2nd) 960; In re Board of Recreation of Toivn of 
West New York, Hudson County (N. J.), 136 A. 176. 

‘ 4 When an evidentiary fact is offered for one 
purpose, and becomes admissible by satisfying all 
of the rules applicable to it in that capacity, it is 
not inadmissible because it does not satisfy the 
rules applicable to it in some other capacity, and 
because the jury might improperly consider it in 
the latter capacity.’’ 

1 Wigmore Evid. (2nd Ed. Sec. 13, p. 42) 

The testimony of Mr. Cromelin was competent, 
relevant and material to the cases on trial, as it re¬ 
ferred to an admission made by the appellant’s agent. 
The fact that the testimony might impeach Mr. Doherty 
was incidental only: the testimony was not offered for 
that purpose. The rule is that where a witness states 
facts against the interest of the party calling him, an¬ 
other party may be called to disprove those facts, for 
such facts are evidence in the case, and the second wit¬ 
ness is not called directly to discredit the first; such im¬ 
peachment is incidental only. 
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In Seivell v. Gardiner, 48 Md. 178, the court said at 
page 184: I 

I 

“He is not bound by whatever his witness itiight 
say, but is permitted to call other witnesses, not to 
impeach him, but to contradict him, as to a fact 
material to the issue, in order to show how the 
fact really is.” 

j 

In Drovo v. Fabel, 25 Fed. 116 (Alfm. 132 U. S. 
487), the court said at page 119: 

! 

! 

“Where a party is called by the opposite 
party * * * he is necessarily hostile to the party 
calling him * * *. It may be that he cannot be 
directly impeached by the party calling him, but he 
may be freely contradicted even though this may 
incidentally discredit him.” 

j 

To the same effect, see Olmstead v. Winsted Blank, 
32 Conn. 278; Warren v. Gabriel & Company, 51 Ala. 
235; Norwood v. Kenfield, 30 Cal. 393; Skipper v. State 
of Georgia, 59 Ga. 63; Rockwood v. Poundstone, 3& Ill. 
198; Adams v. Wheeler, 97 Mass. 67; Edwards v. 
Crenshaw, 30 Mo. App. 510; Commonivealth v. Stark- 
leather, 64 Mass. 59; Snell v. Gregory, 37 Mich. 500; 
Pollock v. Pollock, 71 N. Y. 137; Coulter v. American 
Merchants Un. Ex. Co., 56 N. Y. 585; Ingersoll v. Eng¬ 
lish, Executor, 66 N. J. L. 463; Hall v. Houghtoty, 37 
Me. 411; Thorne & Stein v. Moore, 21 Iowa Rep. 285; 
Stockton <& Stockes v. Demuth, 7 Watts (Pa.)i 39; 
Smith v. Ehnert, 43 Wis. 181. 

It is respectfully submitted that since the testimony 
of Mr. Cromelin was competent and material in se, j and 
was not offered for purpose of impeachment, section 
1073A of the code has no application. j 

The argument on page 26 of appellant’s brief, that 


! 

| 






26 


Mr. Cromelin’s testimony was admissible onlv to affect 

the credibility of a prior witness, is without merit; see 

cases cited supra. The fact that the trial court stated 

he was letting the cases go to the jury on the testimony 

of Mr. Julian Cromelin (R. 57) is immaterial, since it 

has been held by this court that it is elementary that 

* * 

where a judgment or order is correct, it will not be re¬ 
versed on appeal because the trial court may have 
based its decision on insufficient or erroneous grounds. 
{Lewis Hall Iron Works v. Blair, 57 App. D. C. 365.) 

V. 

The Court Committed No Error in the Admission and 
Exclusion of Certain Evidence. 

The appellant alleges as error the refusal of the 
Trial Court to permit appellant’s counsel to question 
Christine Rainey concerning a lady employed to do 
certain work, or to permit appellant’s counsel to pro¬ 
ceed with certain questions concerning an abortion. 

With reference to the first alleged error above re¬ 
cited, the record discloses that Christine Rainey testi¬ 
fied that after the accident she hired a Mrs. Minor to 
operate her boarding house, paying Mrs. Minor Five 
Dollars per week and boarding Mr. Minor; that appel¬ 
lant’s counsel then asked the question, concerning Mrs. 
Minor, “What did she do?”, which question was ob¬ 
jected to and the objection sustained by the Court (R. 
37). 

Appellant now argues in her brief, at page 27, that 
she was attempting to show that the appellee Chris¬ 
tine Rainey’s actual loss amounted to only Five 
Dollars per week. No statement whatever was made at 
the time of the Court’s ruling as to the purpose of the 
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question which was asked. If appellant’s counsel was 
seeking information as to the extent of said Christine 
Kainey’s actual financial loss, it may have been proper 
to have examined her on that point, by cross-exaihina- 
tion as to the extent of loss of earnings. But it is re¬ 
spectfully submitted that such cross-examination ymuld 
have taken a different form from the question as to 
what services Mrs. Minor rendered. The question as 
framed gave no indication to the Court or opposing 
counsel that appellant’s counsel was seeking tq ex¬ 
amine as to financial losses, if such was the fact^ and 
on its face was clearly incompetent and immaterial. 
In Ferry v. Henderson, 32 App. D. C. 41, the court said 
at page 47; 

i 

“It is true that, where evidence is generally in¬ 
competent or irrelevant, it is the duty of the party 
seeking to introduce it to state special grounds 
constituting it an exception to the general rule, so 
that the court may be fully informed in regard to 
the question which he is called upon to decide, as 
well as that opposing counsel may not be taken by 
surprise. * * i 

i 

i 

i 

In Columbia Aid Ass’n., et al. v. Sprague , 50 App. 
D. C. 307, the trial Court submitted to the jur^ the 
question whether or not a certain purported will! had 
been executed and delivered by the testator, with the 
approval of counsel. On appeal appellant’s counsel 
urged that the purported will was not executed in!con¬ 
formity with law. This Court held, at page 308 i 

“We sit to correct errors of the trial Court. It 
cannot be said that the trial court erred witlk re¬ 
spect to a matter not brought to its attention, and 
upon which it neither ruled nor was asked to rule. ’ ’ 
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It is respectfully submitted that the Court’s ruling 
should be sustained since the question as asked did not 
in any way indicate the theory of the question as now 
urged by the appellant, and her attorney failed to 
point out to the court that he was seeking to shed light 
on the appellee Christine Rainey’s financial losses. 
There was no way for the trial court to understand 
what was in the mind of appellant’s attorney. 

“An offer of proof is necessary where the ques¬ 
tion, excluded on objection, does not suggest the 
grounds or the purpose for which it is asked. * * * 
The trial court is entitled to know all the grounds 
of admissibility in order that it may rule ad¬ 
visedly, and is not required to cast about for rea¬ 
sons for which the evidence is offered” (64 C. J. 
125, Sec. 144). 

“An offer of proof is necessary where the ques¬ 
tion does not indicate whether the question would 
be material, or relevant or competent. Either by 
question or offer of proof, the materiality must be 
shown.” (64 C. J. 126, Sec. 145.) 

With reference to the second alleged error, that the 
Court erred in refusing to allow counsel for appellant 
to question appellee Christine Rainey concerning an 
operation for an abortion, the verbatim transcript of 
the proceedings in this regard is set forth on page 38 
and 39 of the record. After the appellee Christine 
Rainey denied having had trouble with her ovaries, 
prior to the accident, appellant’s counsel attempted to 
examine her concerning an abortion performed two 
years before the accident. The Court stated “Are you 
asking whether it ( i . e., an abscessed ovary) was 
brought on by an abortion?” and refused to allow ap¬ 
pellant’s counsel to examine the witness on that point 





(R. 38). The Court said 4 4 That is what doctors are 
for. That is the reason why I object to your asking 
this witness that question.” To this ruling appellant 
excepted (R. 39). | 

It is therefore apparent that the Court's ruling was 
merely to the effect that the witness, who w^as hot a 
physician, could not testify concerning a matter which 
was peculiarly a matter for expert medical testimony. 
In Washington R. & Electric Co. v. Clark, 46 App. 
D. C. 88, the court said in considering an objection 
made that a certain witness was not an expert; j 


(at page 98). 44 It is urged that it does notjsuffi¬ 
ciently appear that this witness was qualified to 
testify as an expert. The determination of this 
question is one largely within the discretion of 
the trial court, and will not usually be^ dis¬ 
turbed unless manifest error has been committed. 
‘Whether a witness called to testify to any matter 
of opinion has such qualification and knowledge 
as to make his testimony admissible is a prelimi¬ 
nary question for the judge presiding at the trial; 
and his decision of it is conclusive, unless clearly 
shown to be erroneous in matter of law.’ Still¬ 
well & B. Mfg. Co. v. Phelps, 130 U. S. 520, $2 L. 
Ed. 1035, 9 Sup. Ct. Rep. 601. A similar rule was 
announced by this Court in Lansburgh v. Wlm- 
satt, 7 App. D. C. 271.” 


The appellant alleges as error the fact that the trial 
court permitted Roscoe V. Rainey, a witness foy the 
appellee, to testify as to certain statements made by 
a lady called Mrs. Carle concerning the accident. This 
witness stated (R. 49 and 50) that about one hour After 
the accident he went to the doctor’s office and saw his 
wife and baby and two ladies and a deputy sheriff; 
that he did not then know who the ladies were; ithat 
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he saw these same women later in an Auburn automo¬ 
bile with the deputy sheriff; that the deputy sheriff 
addressed one of the ladies as Mrs. Carle and the 
other lady as Mrs. Maddox, in his presence; that he 
had a conversation concerning the accident with the 
lady addressed as Mrs. Carle, who said that she was 
driving the car at the time of the accident and was 
sorry that it happened. It is apparent from reading 
the testimony of this witness, that the deputy sheriff 
addressed Mrs. Carle by name in the presence of the 
witness, and conversed with her, and that she did not 
deny her name either then or in conversation with the 
witness, under which circumstances it was quite proper 

for the court to allow the testimonv to stand. 

* 

In Jacobs v. U. S., 58 App. D. C., 62, which was a 
criminal case, the court said, at page 63: 

“It is the general rule that identity of names 
will be accepted as prima facie evidence of iden¬ 
tity of persons. State v. Lashus, 79 Me. 504, 
11A. 180; State v. Bizer, 113 Kan. 731, 216 P. 303; 
State v. Court, 225 Mo. 609, 125 S. W. 451; Bayha 
v. Mumford, 58 Kan. 445, 49 P. 601. There being 
no evidence in this case to rebut the prima facie 
presumption arising from the identity of names, 
there was a sufficient basis for the verdict of the 
jury. Lau v. United States (C. C. A.), 13 F. 
(2nd) 975; Harris v. United States (C. C. A.), 10 
F. (2nd) 358. Belcher v. Common Wealth, 216 Kv. 
126, 287 S. W. 550. ’ ’ 

It is respectfully submitted that if identity of 
names will raise a presumption of identity of per¬ 
sons in a criminal case, where guilt must be estab¬ 
lished beyond a reasonable doubt, the same rule will 
apply in a civil suit where the plaintiff need only es¬ 
tablished her case by a preponderance of the evidence. 
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In regard to the alleged error in admitting into evi¬ 
dence a conditional bill of sale, plaintiff’s Exhibit 3 
(R. 49), it appears that said Exhibit was an original 
conditional bill of sale produced from the Recorder 
of Deeds Office of the District of Columbia, dated 
July 25, 1931, from E. B. Frazier Motor Company 
to Mrs. Caroline Carle, address 4812 8th Street, 
N. W., covering an Auburn sedan, model 1931; ac¬ 
knowledged before a notary public by Caroline Carle. 
The appellant, Caroline Carle, had the same n^me, 
with the same spelling as the name on said condi¬ 
tional bill of sale; the Carle family had an Auburn 
car, as appears from the testimony of the appellant’s 
daughter (R. 46 and 47). Certainly this made a pfima 
facie showing that the Auburn car covered by j said 
conditional bill of sale belonged to the appellant, Mrs. 
Caroline Carle. Identity of names establishes a pre¬ 
sumption of identity of persons. Jacobs v. United 
States, supra. 

CONCLUSION. 

i 

It is submitted by the appellees, Christine Rainey 
and Kathleen Rainey, an infant, that the trial court did 
not err as contended in the appellant’s brief. The 
appellant was afforded a full and fair trial, and the 
judgments in each of the above-entitled causes should 
be affirmed. 

Respectfully submitted, 

Paul B. Cromelin, 

Bolitha J. Laws, 

Julian I. Richards, 

Julian T. Cromelin, 

Of Cromelin & Lau)s, 
1366 National Press Bldg., 
Washington, D. C., 
Attorneys for Appellees. 



